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I. INTRODUCTION

This article examines certain formal enforcement practices and procedures
of the federal regulators of depository institutions.! The focus is the hearing

1. In this context, the term ‘“‘depository institution” is used to refer to commercial banks, sav-
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1988] ' BANK ADJUDICATIONS 725

practices and procedures of the federal regulators in the enforcement context,
under the Administrative Procedure Act (“APA™). Ironically, the first feature
one identifies is that there are few hearings ever conducted, whether judged in
terms of absolute numbers of hearings, or even relative to the number of enforce-
ment actions undertaken by these regulators.

The second prominent feature of this enforcement context is a natural re-
sult of the first. Regulatory enforcement proceeds to a significant extent in shad-
owy, informal ways, outside of public view and, usually, without judicial review.

This obscure enforcement process has important practical consequences for
the few enforcement actions which proceed to an APA hearing or judicial re-
view. These consequences are evident from the third prominent feature of the
regulatory enforcement actions: publicly available data about the operative legal
and policy principles in the enforcement actions of the regulatory agencies are
limited, and the body of case law is small. For administrative law judges
(“ALJs”),? trial and appellate judges, and affected depository institutions, the
agencies’ enforcement practices and policies almost seem to require a leap of
faith.

In order to analyze and assess the adjudication practices and procedures of
these agencies from a properly informed perspective, this article reviews the stat-
utory authorities available to the agencies primarily with respect to enforcement
of federal “banking”3 laws.* Because these authorities are applied almost exclu-
sively within the administrative setting, the article analyzes the implementing
regulations of each agency with respect to enforcement practices and APA
hearings.>

Since few of these enforcement actions reach a public forum, particular at-
tention will be given to what little is available by way of judicial interpretation of

ings banks and savings and loan associations, and credit unions. On the general meaning of the
term, see 1 M.P. MALLOY, THE CORPORATE LAW OF BANKS 5-8 (1988). See also 12 U.S.C.
§ 461(LY(1XA) (1982) (statutory definition of “depository institution”). Unless otherwise noted, all
subsequent citations to the U.S.C. are to the current 1982 version and/or supplements 1I1 and IV.

2. The regulatory agencies involved (see infra notes 20-48 and accompanying text for a survey
of the regulators), generally do not carry ALYs. Cf 5 U.S.C. § 3105 (each agency shall appoint ALJs
as necessary for APA proceedings). Hence, in those situations where an administrative hearing is
required, an ALJ must be detailed from some other federal agency. See id. § 3344 (details of ALJs).
Cf FHLBB v. Long Beach Fed. Sav. & Loan Ass'n, 295 F.2d 403, 411 (9th Cir. 1961) (“hearing
examiner” (now ALJ) not validly appointed). Not surprisingly, the end result has been that ALJs
are expected to give a high degree of deference to the recommendations of agency examiners. See
Sunshine State Bank v. FDIC, 783 F.2d 1580, 1581 (11th Cir. 1986) (unique experience of examiners
entitles them to deference).

3. The unfortunate, and potentially misleading, use of the term *‘banking” in this regard may be
unavoidable given customary usage. What is intended, of course, within the scope of this article, is
the body of federal laws concerning the regulation of depository institutions generally. See M.P.
MALLOY, supra note 1, at 5-8 for the meaning of “depository institutions.”

4. See infra notes 81-194 and accompanying text for a discussion of the statutory enforcement
authonity.

5. See infra notes 195-290 and accompanying text for a discussion of enforcement regulations of
the agencies.
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these statutory authorities.® The discussion will include both consideration of
the applicable standard of judicial review of administrative enforcement ac-
tions,” and an analysis of judicial interpretations with respect to specific problem
areas.® In addition, the article also reviews and analyzes the practical experience
of the agencies in utilizing their statutory enforcement authority.?

The article concludes with an evaluation of the effectiveness, efficiency, and
accessibility of agency enforcement adjudication practices and procedures and
formulates recommendations for the improvement of these practices and proce-
dures and related aspects of the hearings process.!°

A. Nature of the Inquiry

The regulation of national banks has been characterized as being

more intensive than the regulation of any other industry, . . . [for] it

extends to all major steps in the establishment and development of a

national bank, inctuding not only entry into business, changes in sta-

tus, consolidations, reorganizations, but also the most intensive super-

vision of operations. . . .!!

This observation applies to many participants in the financial services in-
dustry!? as well. Because participants in this industry have historically facili-
tated the transfer of money and credit within society, government has
traditionally sought to regulate banking functions and the activities undertaken
by financial institutions generally. Another historical tradition intersects this
concern with the regulation of the credit transfer system: the apparent inability
or unwillingness of the government to initiate regulation except in reaction to
dramatic financial crises.!3

The result of these historical influences has been that, in addition to the
expected focus upon primary and secondary entry restrictions for the industry,!#
federal regulation of depository institutions has repeatedly focused upon the
problem of monitoring and neutralizing situations involving possible threats to
the stability and safety of participants in the industry or to the industry as a

6. See generally infra notes 291-483 and accompanying text for a discussion of judicial
interpretations.

7. See infra notes 296-339 and accompanying text for a discussion of the standard of review.

8. See infra notes 340-483 and accompanying text for a discussion of interpretative problems.

9. See infra notes 484-500 and accompanying text for a discussion of empirical data.

10. See generally infra notes 501-22 and accompanying text for an assessment of enforcement
adjudication practices and procedures, and recommendations.

11. 1 K. DAVIS, ADMINISTRATIVE LAW TREATISE 247 (1958). See also M.P. MaLLOY, supra
note 1, at 2-4, 21-28 (regulatory environment; survey of the regulators).

12. On the “financial services industry,” see generally TASKk GROUP ON REGULATION OF FI-
NANCIAL SERVICES, BLUEPRINT FOR REFORM: THE REPORT OF THE TASK GROUP ON REGULA-
TION OF FINANCIAL SERVICES 16 {1984) [hereinafter TASK GROUP REPORT] (use of term ““financial
services industry”).

13. See, e.g., 2 L. Loss, SECURITIES REGULATION 1162 (2d ed. 1961) (*reform” legislation in
times of crisis).

14. See generally M.P. MALLOY, supra note 1, at 22 n.]1 (primary and secondary entry
restrictions).
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1988] BANK ADJUDICATIONS 727

whole. Increasingly, legislators have addressed this problem by providing the
regulators with broader enforcement powers for neutralizing such threats.!’

The current range of enforcement powers in the hands of five (more or less)
independent regulatory entities raises some natural concerns about the manner
in which these powers have been mobilized across the spectrum of depository
institutions. Such concerns may be called systemic concerns. In addition, the
resultant increase in enforcement power in the hands of the regulators raises
concerns regarding the practical effect that these developments have had on the
regulated entities that are subject to the various regulators. Such concerns may
be called fairness concerns. This article explores both systemic and fairness con-
cerns implicated by the broad range of enforcement powers available to the fed-
eral regulators of depository institutions.

1. Consistency and uniformity

One concern arises from the fact that five different federal agencies adminis-
ter identical, or substantially similar, formal enforcement statutory provisions,
each with respect to a different portion of the depository institutions industry.!$
Are these agencies implementing and applying the authorities, substantively and
procedurally, in a uniform manner? A major problem is that the respective im-
plementing regulations of the five agencies do not exhibit uniformity even
though they are each implementing identical or virtually identical statutory
authorities.!”?

2. Accessibility of decisions and rationes decidendi

Another concern arises from the institutional bias of these federal agencies
towards confidentiality in their supervision and regulation of the institutions
subject to their authority.!® This is particularly true of APA enforcement hear-
ings.!® The confidentiality limits access to administrative decisions under statu-
tory enforcement authority, and minimizes the likelihood that the public will
gain an accurate understanding of the ratio dicendi of a particular action. This
concern affects both ALJs presiding over APA hearings and nonagency
participants.

15. See infra notes 81-95 and accompanying text for a discussion of the trend toward broader
enforcement authorities.

16. These agencies are: The Comptroller of the Currency; the Board of Governors of the Fed-
eral Reserve System; the Federal Deposit Insurance Corporation; the Federal Home Loan Bank
Board (with the Federal Savings and Loan Insurance Corporation); and the National Credit Union
Administration. See infra notes 20-48 and accompanying text for a survey of the regulators.

17. See infra notes 144-94 and accompanying text for a discussion of these statutory authorities.

18. See, e.g., Huber, Mandatory Disclosure of Information About Banks, 6 ANN. REV. BANK-
ING L. 53, 75-76 (1987) (tradition of nondisclosure).

19. See Letter from Robert B. Serino, OCC Deputy Chief Counsel, to Professor Michael P.
Malloy (September 1, 1987) (information concerning formal administrative enforcement actions “is
not normally made available to the public™).
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3. Effectiveness and efficiency of the adjudicatory structure

A third concern involves the effectiveness and efficiency of the current adju-
dicatory structure. ALJs, detailed from other, nonbanking federal agencies, are
utilized from case to case when an enforcement action actually proceeds to a
formal stage. Given the general inaccessibility of administrative decisions (for-
mal and informal), and the rationes decidendi of such decisions, it is reasonable
to question whether, as a practical matter, the learning curve of an ALJ detailed
to a banking agency for a particular hearing may make for an inefficient or inef-
fective process. The Office of Administrative Law Judges at the Office of Per-
sonnel Management (“OPM”) has attempted to address this concern through
informal arrangements instituted on an ad hoc, year-to-year basis, but a more
permanent arrangement needs to be created.

B. Survey of Regulators and Functions
1. The Regulators

a. Office of the Comptroller of the Currency (“OCC”)

The OCC is a bureau of the Department of the Treasury charged with the
chartering, supervision and regulation of national banking associations, or na-
tional banks.?® Congress has conferred broad powers on the Comptroller and
the office to enable performance of supervisory and regulatory functions.?!

The Comptroller is required to examine periodically each national bank and
to undertake corrective action necessary to maintain the bank’s safety and
soundness.?? The Comptroller’s statutory authority, broadly discretionary, im-
plies a “birth to death” approach to regulatory authority, ranging from the deci-
sion to charter a new national bank to the decision to declare it insolvent.23 The
Comptroller also has statutory authority to recommend the suspension or re-
moval of a national bank officer or director under certain conditions.2* Gener-
ally, because of the Comptroller’s wide discretion and expertise, the
Comptroller’s decisions are not disturbed in judicial review unless the exercise of
authority is found to have been arbitrary, capricious, abusive, or contrary to
law.2>

20. See 12 G.S.C. §§ 1, 2, 21-24, 26, 27, 481 (powers of the Comptroller of the Currency). See
also M.P. MALLOY, supra note 1, at 28-40 (responsibilities of the Comptroller of the Currency).

21. See First Nat’l Bank of Lamarque v. Smith, 610 F.2d 1258, 1264 (5th Cir. 1980) (discussion
of Comptroller’s functions).

22. See 12 US.C. § 481 (bank examinations by Comptroller of the Currency). See also infra
notes 340-403 and accompanying text for a discussion of the concept of “safety and soundness.”

23. See, e.g, 12 US.C. § 21 and 12 U.S.C. § 1814 (chartering); 12 U.S.C. § 191 (appointment
of receiver).

24. See 12 U.S.C. § 1818(b), (c), (e) (termination of status as insured bank). See also infra notes
241-43 and accompanying text for a discussion of removal procedures.

25. First Nat’l Bank of Lamarque, 610 F.2d at 1264 (Comptroller’s wide discretion); First Nat'l
Bank of Eden v. Department of the Treasury, 568 F.2d 610, 611 (8th Cir. 1978) (discretion of the
Comptrolter). Cf Sunshine State Bank, 783 F.2d at 1584 (substantial evidence required for findings;
arbitrary, capricious standard for determination of remedies).
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b. Board of Governors of the Federal Reserve System (“Fed”)

The Fed, as the central bank of the United States, is primarily charged with
the responsibility of implementing monetary and credit policies and acting as
“lender of last resort” to the financial system.26 The Fed also administers fed-
eral laws concerning the reserves required to be held by member banks against
their deposits.2?

While the Fed does not generally perform a chartering function,?8 it does
have certain supervisory and examination functions with respect to state-
chartered banks that are members of the Federal Reserve System.2? In the en-
forcement area, aside from its regulation of bank holding companies and non-
banking affiliates, the Fed’s statutory authority parallels that of the OCC. The
Fed, however, has the additional statutory authority to issue suspension and
removal orders against officers and directors of national banks, on the Comptrol-
ler’s recommendation.30

c¢. Federal Deposit Insurance Corporation (“FDIC”)

The FDIC was established in 1933 to help restore public confidence in the
banking system by providing a federal system of deposit insurance.3! The FDIC
is managed by a three-member board of directors, including the Comptroller of
the Currency.32

The FDIC directly serves the twin goals of bank regulation: to maintain
public confidence in the banking system by ensuring the viability of banks, and
to protect individual depositors. Under the Federal Deposit Insurance Act
(“FDIA”),33 virtually all national banks and all state-chartered Fed-member
banks must maintain FDIC insurance; as a matter of federal law, insurance is
otherwise optional for state-chartered banks.*

In addition, it is the function of the FDIC to maintain the viability of the
banking system by providing regulatory supervision over state-chartered, non-
member insured banks and by providing deposit insurance on a consistent, na-
tional basis. Since most banks fall into the category which the FDIC

26, See, e.g., 12 US.C. § 225a (responsibility of Fed to maintain long-run growth of monetary
and credit aggregates); 12 U.S.C. § 461(b)(4)(A)(i) (supplementary reserve requirement to conduct
monetary policy). See also M.P. MALLOY, supra note 1, at 40-47 (responsibilities of the Fed).

27. See 12 U.S.C. § 461 (reserve requirements). This authority has been expanded to apply
fully to the required reserves of all depository institutions by March 1988. 12 U.S.C. § 461(b)(8).
See also Pub. L. 96-221, § 108, 94 Stat. 132, 141 (1980) (effective date provisions).

28. But c¢f 12 US.C. §§ 601, 611 (foreign branches, Edge Act corporations established pursu-
ant to Fed approval).

29. The member banks include all national banks in ‘“‘the continental United States,” as re-
quired by law, and those state-chartered banks and trust companies which have chosen to apply for,
and have received, membership. See 12 U.S.C. §§ 221, 222, 321 (national banks; federal reserve
districts; state banks). '

30. See infra notes 241-43 and accompanying text for a discussion of removal proceedings.

31. See M.P. MaLLOY, supra note 1, at 47-48 for a discussion of the establishment of the FDIC.

32. 12 US.C. § 1811 (FDIC board of directors).

33. Id §§ 1811-1832.

34. Id. § 1814(b).
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supervises,?> the federal government acts primarily “through the FDIC to
achieve [its] goals of providing a safe and sound banking system.”3¢

d. Federal Home Loan Bank Board (“FHLBB”) and the Federal
Savings and Loan Insurance Corporation (“FSLIC”)

The FHLBB, originally created in 1932,37 was authorized to establish and
supervise a national system of federal home loan banks, through which federally
chartered savings and loan associations and other specified thrift institutions
could be supervised and regulated. The FSLIC, an integral part of this regula-
tory system, is intended to provide deposit insurance for thrift institutions on the
general model of the FDIC deposit system,38 with supervisory authority over
state-chartered, FSLIC-insured thrift institutions.

Hence, the FHLBB and the FSLIC serve regulatory functions analogous to
those of the OCC and the FDIC, and, through the Home Loan Bank System,
the FHLBB also provides central bank functions with respect to thrift institu-
tions which are members of that system. In the context of this article, it should
be emphasized that the FHLBB and the FSLIC essentially protect the regula-
tory interest in the stability and safety of the thrift industry, particularly through
the deposit insurance function.3® Their statutory enforcement authority essen-
tially parallels that of the federal bank regulators,*° in addition to regulation of
savings and loan holding companies and affiliates.

e. National Credit Union Administration (“NCUA”’)

The NCUA is yet another legacy of the financial crisis that beset the coun-
try beginning in 1929, but its creation under the Federal Credit Union Act of
1934 (“FCUA”)*! was not specifically prompted by any systematic failure of
credit unions.4? Nevertheless, the NCUA currently presides over a federal regu-
latory system which includes all federally chartered credit unions and state-
chartered credit unions of which the shares or deposits are federally insured.

Chartering, insuring, supervisory and examining functions, as well as the
liquidity function of a “central bank,” are each the responsibilities of the NCUA
and its constitutive units. The share or deposit insurance for both state and

35. See Task GROUP REPORT, supra note 12, at 18 n.6 (most commercial banks, including
state-chartered mutual savings and industrial banks, are FDIC insured).

36. Rauscher Pierce Refsnes, Inc. v. FDIC, 789 F.2d 313, 315 (5th Cir. 1986).

37. See 12 U.S.C. § 1437(a) (establishment of FHLBB). See also M.P. MALLOY, supra note 1,
at 52-54.

38. See 12 U.S.C. §§ 1724-1730 (role of FSLIC). See also M.P. MALLOY, supra note 1, at 54-
55.

39. See Gulf Fed. Sav. & Loan Ass’n v. FHLBB, 651 F.2d 259, 262 (5th Cir. 1981) (duty of
FHLBB), cert. denied, 458 U.S. 1121 (1982).

40. See infra notes 126-36 and accompanying text for a discussion of the enforcement authority
of the FHLBB and FSLIC.

41. 12 US.C. §§ 1751-1795. See M.P. MALLOY, supra note 1, at 60-61 (responsibilities of
NCUA).

42. See, e.g, Barany v. Buller, 670 F.2d 726, 733 & n.16 (7th Cir. 1982) (establishment of
NCUA not caused by failures).
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federally chartered credit unions is provided by the NCUA through its Office of
Examination and Insurance.®3 As with commercial banks and thrifts, insurance
is required for federally chartered credit unions** and is voluntary in the case of
state-chartered credit unions.*> Since 1978, there has existed a National Credit
Union Central Liquidity Facility*s which assists credit unions experiencing li-
quidity problems by granting them loans.#’” The NCUA has statutory enforce-
ment powers that generally parallel those of the federal banking agencies.4®

2. Enforcement functions
a. Cease and desist powers

After the power to revoke the charter® or to terminate the deposit insur-
ance of a depository institution,’® the oldest formal regulatory enforcement
power of the regulators is the power to issue a cease and desist order,>! an ad-
ministrative functional equivalent of an injunction which requires an APA hear-
ing.52 As to depository institutions, this power has been granted under the
FDIA to the Comptroller, with respect to national banks; to the Fed, with re-
spect to state-chartered member banks; and, to the FDIC, with respect to state-
chartered, nonmember insured banks.’3 A parallel power has been granted
under the Home Owners’ Loan Act of 1933 (“HOLA™),>* with respect to feder-
ally chartered thrift associations, to the FHLBB,3° and under the National
Housing Act (“NHA”),%6 with respect to insured thrift institutions,” to the
FSLIC.5® Substantially similar power has been granted under the FCUA, with
respect to federally chartered or insured credit unions, to the NCUA Board.>®

43. 12 C.F.R. § 790.2(b)(7).

44. 12 US.C. § 1781(a).

45. Id.

46. Id. § 1795b. See also 12 C.F.R. § 790.2(d) (1988).

47. See 12 U.S.C. §§ 1795, 1795(e} (extensions of credit to member credit unions).

48. See infra notes 137-43 and accompanying text for a discussion of NCUA’s enforcement
provisions.

49. See, e.g., 12 U.S.C. § 93 (forfeiture of national bank charter); id. § 1766 (Board’s power to
revoke federal credit union charter).

50. See id. § 1730(a) (termination of deposit insurance, FSLIC); id. § 1818(a) (parallel provi-
sion, FDIC).

51. See generally id. § 1464(d)(2) (federal thrift associations); id. § 1730(e)(1) (insured thrift
associations); id. § 1786(e)(1) (insured credit unions); /id. § 1818(b)(1) {insured banks).

52, See, e.g., 12 US.C. § 1818(b)(1) (notice of charges and hearing required).

53. See id. §§ 1813(q), 1818(b) (cease and desist powers granted to “appropriate Federal bank-
ing agency”).

54. Id. §§ 1461-1470 (HOLA provides for regulation of federally chartered thrift associations).

55. See id. § 1464(d)(2) (cease and desist proceedings by FHLBB).

56. Id. §§ 1701-1750.

57. For the definition of “insured institution” in this context (which includes federally
chartered and federally insured, state-chartered savings and loan associations), see 12 U.S.C.
§ 1724(a) (“insured institution™); id. § 1726(a) (duty of FSLIC to insure accounts of all federal sav-
ings and loans, mutual savings banks; may insure state-chartered savings and loans).

58. See 12 U.S.C. § 1730(e)(1) (cease and desist proceedings by FSLIC).

39. See id. § 1786(e)(1) (NCUA Board's power to give notice and charges if unsound
condition).
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These grants of authority include the power to issue temporary cease and
desist orders, the administrative functional equivalent of a temporary restraining
order. This power is available in situations in which a violation or threatened
violation of law or unsafe or unsound practice “is likely to cause insolvency or
substantial dissipation of assets or earnings” of a depository institution, or, *“is
likely to seriously weaken [its] condition . . . or otherwise seriously prejudice the
interests of its depositors” prior to completion -of the cease and desist
proceedings. %0

b. Suspension and removal powers

The regulatory authority to suspend or remove directors and officers of de-
pository institutions,®! subject to an APA hearing and limited review,%2 is in-
tended to increase the flexibility and effectiveness of the regulators’ enforcement
efforts by the direct targetting of those efforts against individuals who participate
in the management of depository institutions.6> This power has been granted
under the FDIA to the Comptroller and the Fed, with respect to national
banks;%* to the Fed, with respect to state-chartered member banks; and, to the
FDIC, with respect to state-chartered, nonmember insured banks.55> A parallel
power has been granted under the HOLA, with respect to federally chartered
thrift associations, to the FHLBB,% and under the NHA, with respect to in-
sured thrift institutions, to the FSLIC.57 Substantially similar power has been
granted under the FCUA to the NCUA Board. %8

In addition, there is also specific statutory authority in the Comptroller, the
Fed and the FDIC to suspend or remove a director or officer of an insured bank
charged with a felony.%® This summary authority was questioned on due pro-
cess grounds’® and was subsequently amended to provide for a non-APA hear-
ing or appeal of any such notice of suspension or removal order.”! Parallel

60. Id. § 1818(c)(1) (temporary cease and desist order, FDIC). See also id. § 1464(d)(3) (paral-
lel provision, FHLBBY); id. § 1730(f) (parallel provision, FSLIC); id. § 1786(f) (parallel provision,
NCUA).

61. See id. § 1464(d)(4) (removal of officers, FHLBB); id. § 1730(g) (parallel provision,
FSLIC); id. § 1786(g) (parallel provision, NCUA); id. § 1818(¢) (parallel provision, FDIC).

62. See, e.g, 12 US.C. § 1818(e)(5). See infra notes 157-60 and accompanying text for a dis-
cussion of removal procedures.

63. See infra notes 87-91 and accompanying text for a discussion of statutory grounds for
removal.

64. The Comptroller initiates removal proceedings, but the Fed has the exclusive statutory au-
thority to determine whether an order should issue. 12 U.S.C. § 1818(e}4). Cf infra notes 104-05
and accompanying text for a discussion of the rationale for this procedural division of responsibility.

65. See 12 U.S.C. § 1818(e).

66. See id. § 1464(d)(4).

67. See id. § 1730(g).

68. See id. § 1786(g).

69. See id. § 1818(g).

70. See Feinberg v..FDIC, 420 F. Supp. 109, 120 (D.D.C. 1976) (minimum process is immedi-
ate post-suspension hearing).

71. See 12 U.S.C. § 1818(g)(1), (3) (opportunity for hearing). See also infra note 92 and accom-
panying text for a discussion of suspension and removal.
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authority has been granted under the HOLA, with respect to federally chartered
thrift associations, to the FHLBB,’? and under the NHA, with respect to in-
sured thrift institutions, to the FSLIC.”3 Substantially similar authority has
been granted under the FCUA to the NCUA Board.”

¢. Civil money penalties

The power to assess civil money penalties,’> subject to an APA hearing on
the timely request of the assessed party,’ is a relatively recent addition to the
regulator’s menu of enforcement powers. This power has been granted under
the FDIA to the Comptroller, with respect to national banks; to the Fed, with
respect to state-chartered member banks; and, to the FDIC, with respect to
state-chartered, nonmember insured banks.’” A parallel power has been granted
under the HOLA, with respect to federally chartered thrift associations, to the
FHLBB,® and under the NHA, with respect to insured thrift institutions, to the
FSLIC.7® Substantially similar power has been granted under the FCUA to the
NCUA Board.?0

II. ANALYSIS OF STATUTORY AUTHORITIES
A. Introduction

In the course of congressional consideration of the problem of administra-

72. See 12 U.S.C. § 1464(dX5).

73. See id. § 1730(h).

74. See id. § 1786(h).

75. See id. §§ 1464(d)(8)(B), 1730(k)(3), 1786()(2), 1818(i}(2). See also 12 US.C. §§ 504, 505
(parallel provisions; Federal Reserve Act).

76. See, e.g., 12 US.C. § 1818(i)(2)(iii). See infra notes 185-86 and accompanying text for a
discussion of requirements as to filing request.

77. See 12 U.S.C. § 1818(3i)(2).

78. See id. § 1464(d)(8)(B).

79. See id. § 1730(k)(3).

80. See id. § 1786(j}(2). For the most part, except for historical perspective, this article does
not discuss the relatively drastic (and, consequently, rarely used) powers to revoke charters or to
terminate deposit insurance. The article also does not give attention to the body of enforcement
powers that the Comptroller, the Fed, the FDIC, and the FHLBB possess under section 12(i) of the
Securities Exchange Act of 1934 (*1934 Act™), 15 U.S.C. § 78/(i), with respect to the securities of
institutions registered under that act. See generally M.P. MALLOY, supra note 1, at 491-93 (1934
Act gives federal banking and thrift regulators authority to administer act with respect to bank- and
thrift-issued securities). See also 15 U.S.C. § 12(a), (b), (g). Cf M.P. MALLOY, supra note 1, at 498-
501 (registration requirements for securities issued by banks).

Finally, it should be noted that there are a number of specialized areas of regulatory enforce-
ment, such as the Depository Institutions Management Interlocks Act (“DIMIA™), 12 US.C.
§§ 3201-3208, that are generally outside the scope of this article, but which nevertheless may interact
with the enforcement powers under consideration in the present context. See generally M.P. MaL-
LOY, suprg note 1, at 244-45 (discussion of DIMIA’s prohibitions of directors and officers serving in
same capacity with more than one depository institution in same geographical area). See afso, e.g.,
12 US.C. § 1464(d)(15) (meanings of “officer” and “director” in enforcement involving interlocking
relationships, FHLBBY), id. § 1730(r)(4) (parallel provision, FSLIC); id. § 1818(e)(5) (parallel provi-
sion, bank regulatory agencies). See infra notes 260-61, 274, 282 and 286 for examples of statutory
authorities with respect to other specialized areas of regulatory enforcement.
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tive enforcement of bank regulatory policy, we can observe a fairly consistent
and longstanding pattern of statutory development. The historical trend is to-
ward a wider range of enforcement devices, diversified in their relative intensity,
dating from the early, drastic remedy of deposit insurance termination®! to the
relatively recent authority for the imposition of civil money penalties.?2 Related
to this line of development as a Jeitmotif is the continual emphasis throughout
these legislative developments on the need to increase the flexibility and discre-
tion available to the regulators in responding to enforcement problems.®* Fi-
nally, there has been a relative shift in emphasis at the statutory level towards a

81. On June 16, 1933, the Glass-Steagall Act was signed into law. Pub. L. No. 73-65, 48 Stat.
162 (1933). See generally 2 M.P. MALLOY, THE CORPORATE LAwW OF BANKS 559-75 (1988) (legis-
lative history of the Glass-Steagall Act). Section 8 of the new act amended the Federal Reserve Act
(“FRA?”) by inserting a new section 12B, which provided for the creation of the FDIC. 48 Stat. at
168 (codified at 12 U.S.C. § 264). Section 12B(i) provided authority for cancellation of FDIC stock
as an enforcement remedy. Jd. at 171-72 (codified at 12 U.S.C. § 264(i)). Two years later, after
considerable debate, section 12B(i) was amended to substitute the insurance termination power for
the stock cancellation power. See 79 CoNG. REC. 13,655, 13,711 (1935).

Section 12B of the FRA only saw relatively minor amendments until 1950. See generally Pub.
Res. No. 74-83, 49 Stat. 1237 (1936) (amending 12 U.S.C. § 264(n)(4)); Pub. L. No. 75-544, 52 Stat.
442 (1938) (amending 12 U.S.C. § 264(/)(7)); Pub. Res. No. 75-116, 52 Stat. 767 (1938) (amending
12 U.S.C. § 264(n)(4)); Pub. L. No. 76-135, 53 Stat. 842 (1939) (amending 12 U.S.C. § 264(y)); Pub.
L. No. 78-37, § 1, 57 Stat. 65 (1943) (amending 12 U.S.C. § 264(h)(1)); Pub. L. No. 80-363, 61 Stat.
773 (1947) (amending 12 U.S.C. § 264 and directing FDIC to retire its capital stock). The next
significant congressional action with respect to the insurance provisions contained in section 12B
occurred in 1950, with the withdrawal of the provision from the FRA and its redesignation as a
separate enactment, the FDIA., Pub. L. No. 81-797, 64 Stat. 873 (1950) (codified at 12 US.C.
§§ 1811-1832). Paragraph 12B(i) itself had been amended only once prior to the enactment of Pub.
L. No. 81-797. See Pub. L. No. 81-706, 64 Stat. 457 (1950) (minor technical amendment to 12
U.S.C. § 264(i)(2)). Paragraph (i) of FRA section 12B was recodified as section 8 of the new FDIA.
See Pub. L. No. 81-797, 64 Stat. 8§73, 879-81 (1950) (codified as 12 U.S.C. § 1818(i)). Moreover, the
board’s power to terminate involuntarily a bank’s deposit insurance was slightly modified. H.R.
REP. No. 2564, 81st Cong., 2d Sess., reprinted in 1950 U.S. CODE CONG. & ADMIN. NEws 3765,
3771 [hereinafter H.R. REP. NO. 2564]. Section 8(c), for example, inserted a new provision author-
izing the board to terminate the insured status of a bank that did not receive deposits, excluding trust
funds. Pub. L. No. 81-797, 64 Stat. at 880-81.

82. The civil money penalty device became even more modest and fine-tuned with the passage
of the Garn-St Germain Depository Institutions Act of 1982 (*DIA"”), Pub. L. No. 97-320, 96 Stat.
1469 (1982). Aside from many technical amendments to and refinements of the statutory provisions
concerning bank regulatory enforcement, see S. REP. No. 536, 97th Cong., 2d Sess., reprinted in
1982 U.S. Copk CoNG. & ADMIN. NEWS 3054, 3080, the DIA gave the agencies explicit discretion-
ary authority to assess, compromise, modify or remit ¢ivil money penalties. See Pub. L. No. 97-320,
§ 424(c), (d){6) (amending 12 U.S.C. § 1818(i)(2)(i)). The DIA also increased the time available for
appeal from a civil money penalty order, from ten to twenty days. See id. § 424(e) (amending 12
U.S.C. § 1818(i)}2)(iv)).

83. This search for flexible responses and a range of diversified enforcement devices has been
expanded by administrative resort to interim measures, short of cease and desist orders, such as the
informal agreement or the “memorandum of understanding™ (a creature of administrative practice,
see infra notes 484-85 and accompanying text), as well as the “*formal agreement” (statutorily based,
see, e.g., 12 U.S.C. § 1818(b)(1); see also infra note 489 and accompanying text), to resolve enforce-
ment problems outside of the formal procedural context contemplated by the statutes. In addition,
the dominant administrative practice of administrative consent orders (see infra note 490 and accom-
panying text) has further removed practice from the formalities contemplated by the statutes.
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targetting of enforcement devices at individuals who stand in some control rela-
tionship to banks that are the subject of enforcement concerns.

Thus, there has been a sense expressed throughout congressional considera-
tion of these measures that there was a need to afford the regulators the author-
ity to tailor enforcement actions to the needs of particular cases,* and that it
was not necessarily appropriate or reasonable to limit the availability of the
cease and desist power in particular to actions against a bank alone.?> Likewise,
the regulators have obtained clarification of the availability of the temporary
cease and desist power as well in actions involving individuals.36

This increased congressional attention on individuals as objects of regula-
tory enforcement can also be seen in congressional treatment of the removal
authority.®” Prior to the enactment of the Financial Institutions Regulatory and
Interest Rate Control Act of 1978 (“FIRA”),®® the agencies had particularly
complained that the extant provision was unduly restrictive, and that it ham-
pered their efforts to act in a timely manner.®® FIRA responded to these con-
cerns by authorizing removal not only for dishonest conduct, but also for a
willful or continuing disregard for safety and soundness of a bank.%® In addi-
tion, the Comptroller was finally given the authority to initiate removal proceed-
ings against directors and officers of national banks, though the Fed still retained
the authority to issue the removal orders in such cases.®! At the same time,
however, counterbalancing this greater facility for exercising the removal power
were new provisions for non-APA hearings before the appropriate federal bank-
ing agency prior to summary suspension or removal of a director of officer on
account of criminal charges.?

To this theme of increased attention and flexibility with respect to enforce-
ment actions directed at individuals, FIRA added a broader theme of flexibility
in the range of enforcement devices available to the regulators. Power was
granted to the regulators to assess civil money penalties of not more than one-
thousand dollars per day, for each violation of an outstanding cease and desist
order,”? subject to certain specific procedural and substantive conditions.®* This

84. See, e.g., 124 ConNG. REC. 36,146 (1978) (remarks of Senator Proxmire). See also H.R.
REP. No. 1383, 95th Cong., 2d Sess., reprinted in 1978 U.S. CoDE CONG. & ADMIN. NEws 9273,
9279-80 [hereinafter H.R. REP. No. 1383] (need for flexible powers).

85. See, e.g, H.R. Rep. No. 1383, supra note 84, at 9289-90 (need to expand cease and desist
power).

86. See Pub. L. No. 95-630, § 107(c)(1) (to be codified at 12 U.S.C. § 1818(c)(1)-(2)) (grounds
and procedures for temporary cease and desist orders).

87. 12 US.C. § 1818(e) (grounds and procedures for suspension or removal of officer or
director).

88. Pub. L. No. 95-630, 92 Stat. 3641 (1978).

89. See, e.g, H.R. REP. No. 1383, supra note 84, at 9290 (restrictiveness of ground for
removal).

90. Pub. L. No. 95-630, § 107(d)(1) (amending 12 U.S.C. § 1818(e)).

91. Id

92. Id. § 111(a)(1) (amending 12 U.S.C. § 1818(g)). See also H.R. REP. No. 1383, supra note
84, at 9290 for a summary of the suspension and removal procedures. See infra notes 171-73 and
accompanying text for a discussion of amended procedures for summary suspension and dismissal.

93. Pub. L. No. 95-630, § 107(e)(1) (amending 12 U.S.C. § 1818(i)).
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power was specifically intended to afford the regulators more flexibility to secure
compliance by individuals and institutions without resort to the relatively severe
penalties that would otherwise have been available.”>

Thus, what has emerged from over forty years of legislative attention to the
problems of bank regulatory enforcement is a delicately balanced structure of
administrative enforcement. This structure gives institutional value to the avail-
ability of a flexible array of carefully targetted enforcement powers, while offer-
ing protection of the interests of targetted individuals, primarily through the
availability of APA hearings (except in the case of summary suspension/re-
moval on account of criminal charges) and limited judicial review of administra-
tive enforcement action.

In practice, however, this structure has not been fully realized. Consent
orders and informal means of enforcement abound in bank regulatory enforce-
ment; APA hearings are decidedly the exception. The rules of practice applica-
ble to APA hearings are somewhat sketchy, and formal administrative decisions,
as well as the rationes decidendi for such decisions, are not readily accessible to
the public. Underscoring the relatively minor role actually played by APA hear-
ings in bank regulatory enforcement, the agencies do not employ their own
ALlJs, but rely instead on detailed ALJs, seconded on an ad hoc basis. Thus, the
institutional bias of the agencies, in favor of informality, confidentiality and
speed, has pushed the flexibility inherent in congressional enactments in this
area far beyond what was contemplated by those enactments themselves.

B. Legislative History: Selected Aspects
1. First steps toward flexibility

In March 1966, the Johnson Administration submitted to the Senate a bill
granting the federal banking regulators®® the authority to issue cease and desist
orders and orders of suspension and removal, subject to specific limitations.®?
The stated purpose of the bill was to provide these agencies with the power to
prevent unsafe and unsound practices and violations of law or regulation
through a means less drastic than termination of deposit insurance, or through
conservatorship, or receivership.®® Thus, the sponsoring agencies argued:

[Olur financial system has not been entirely free from supervisory

problems, and unlawful, unsound, or irregular practices have appeared

in some cases. Even though few in number, improperly conducted in-

stitutions could cause public concern that might extend to the entire

industry. In such cases, it is essential that the Federal supervisory
agencies have the statutory and administrative facility to move quickly

94. Id. Seeinfra notes 185-95 and accompanying text for a discussion of procedures and condi-
tions for civil money penalties.

95. See H.R. REP. NO. 1383, supru note 84, at 9289 (flexible civil money penalty powers).

96. The federal banking regulators were in this instance the Comptroller, the Fed, the FDIC,
and the FHLBB.

97. See S. REP. No. 1482, 89th Cong., 2d Sess., reprinted in 1966 U.S. CODE CONG. & ADMIN.
NEws 3532, 3534 [hereinafter S. REP. No. 1482] (discussion of proposed powers).

98. Id. at 3536.
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and effectively to require adherence to the law and cessation and cor-
rection of unsafe or improper practices.

Existing remedies have proven inadequate. On the one hand they
may be too severe for many situations, such as taking custody of an
institution or terminating its insured status. On the other they may be
so time consuming and cumbersome that substantial injury occurs to
the institution before remedial action is effected.®®

The Senate Committee essentially agreed that the proposed legislation was
needed. However, it did revise the bill in certain respects, in order to reconcile
the competing interests of those affected by the proposed legislation. First, the
committee proposed to restrict the issuance of suspension and removal orders to
cases involving personal dishonesty on the part of directors or officers, not just
differences of opinion between bank officials and regulators over management
problems. This limitation, together with the individual’s right to seek judicial
review of the order and another amendment requiring the APA hearing to be
private unless the agency and the individual agreed otherwise, appeared to re-
duce the potential for administrative abuse.!®

Second, the committee was concerned with the effect the bill would have on
the dual banking system,!®! and it therefore endorsed a proposal to the effect
that, in cases involving state-chartered institutions, the appropriate state super-
visory authority was to be notified and given an opportunity to take corrective
supervisory action of its own. The proposal would not only protect individuals
from arbitrary and capricious federal government action, but would also recog-
nize the importance of state supervisory authorities in the dual banking
system.102 ,

Third, the original version of the bill authorized the Comptroller, the only
one of the four affected federal supervisory agencies consisting of a single indi-
vidual rather than a collegial body, to suspend or remove officials of a national
bank.!®3 The committee concluded that this quasi-judicial function should be
entrusted to a collegial body rather than a single official.’®* Accordingly, it rec-

99. Id.

100. Id. at 3539. The committee noted that “the power to suspend or remove an officer or
director of a bank . . . is an extraordinary power, which can do great harm to the individual affected
and to his institution and to the financial system as a whole. [Therefore,] [i]Jt must be strictly limited
and carefuily guarded.” Id.

101. On the dual banking system, see M.P. MALLOY, suprg note 1, at 29, 31-33 (National Bank
Act of 1863 created bifurcation of banking system by establishing federally-chartered national banks
without eliminating state banking system). See generally Kreider, American Banking: Structure,
Supervision and Strengths, 92 BANKING L.J. 437 (1975) (commenting on concentration and centrali-
zation in banking system); Scott, Patchwork Quilt: State and Federal Roles in Banking Regulation,
32 StaN. L. REv. 687 (1980) (analysis of federal-state relationships); Scott, Dual Banking System:
Model of Competition in Regulation, 30 STAN. L. REV. 1 (1977) (examination of dual banking
system).

102. S. REP. NO. 1482, supra note 97, at 3538, The committee stated that this proposal “‘em-
phasizes the role of the State chartering and supervisory authorities, and in no way lessens the status
of these State authorities.” J/d. at 3539,

103. Id. at 3539.

104. Id. at 3539-40.
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ommended that the Comptroller be required to obtain approval of the Fed
before proceeding to suspend or remove an officer of a national bank.!03

The final compromise version of the bill provided that hearings would be
private unless the agency, in its discretion, determined that a public hearing was
necessary in order to protect the public interest.!% It also extended the expira-
tion date of the new authorities to June 30, 1972.197 Furthermore, the Senate
accepted a House amendment providing “for the violation of a condition im-
posed in writing by an agency to be grounds for the issuance of a cease and desist
order the condition must have been imposed in connection with the granting of
an application or other request by the institution.”'%® The Senate bill had not
contained such a provision.!??

The Conference Report was accepted by both houses.!!'® On October 16,
1966, the bill was enacted into law as the Financial Institutions Supervisory Act
of 1966 (“FISA”).111

2. Coverage of bank holding companies and foreign banks

In 1974 Congress again addressed the authorities granted by FISA. It
adopted an amendment to section 8(b) of the FDIA!!2 which expanded the
scope of the cease and desist powers to include bank holding companies and
their nonbanking subsidiaries.!!3 The Senate Committee on Banking, Housing
and Urban Affairs noted in its report that “[u]nder present law, the only avail-
able means of dealing with unsafe and unsound practices or violations on the

105. Id. at 3535, 3540. However, the Senate Subcommittee on Financial Institutions deleted
the provision requiring the Comptroller to obtain Fed approval before issuing a suspension or re-
moval order. Instead, it preferred that the Fed itself should exercise the power to remove national
bank officials, as under the authority of section 30 of the Banking Act of 1933, 12 US.C. § 77,
repealed, Pub. L. No. 89-695, § 207, 80 Stat. 1055 (1966), and it would make the Comptroller a
member of the Fed board in such cases. S. REP. No. 1482, supre note 97, at 3535, 3540. The
subcommittee also adopted an amendment proposed by Senator Thurmond, requiring that the notice
given to state supervisory authorities specify the time within which corrective supervisory action
must be taken. Id. at 3535.

, 106. H.R. CoNF. REP. No. 2232, 89th Cong., 2d Sess., reprinted in 112 CONG. REC. at 26,212
(1966).

107. Id.

108. 112 CoNG. REC. 26,476 (1966). Violation of a *‘written agreement entered into with the
agency” also constituted a basis for a cease and desist order. 12 U.S.C. § 1818(b)(1).

109. 112 CoNG. REC. 26,476 (1966).

110. Id, at 26,212, 26,476.

111. Pub. L. No. 89-695, 80 Stat. 1046 (1966). Title IV of the act, which made the authorized
powers temporary, was repealed by Pub. L. No. 91-609, tit. IX, § 908, 84 Stat. 1811 (1970).

112. 12 U.S.C. § 1818(b)(3).

113. Pub. L. No. 93-495, tit. 1, § 110, 88 Stat. 1506 (1974). Title I was entitled Amendments to
and Extensions of Provisions of Law Relating to Federal Regulation of Depository Institutions. The
act was the result of various individual bills from both houses which were consolidated and incorpo-
rated as an amendment to the House bill, H.R. 11221. Sen. Comm. Print, 93d Cong., 2d Sess. 27
(1974). The addition of section 8(b)(3) was first introduced by the Senate bill. H.R. CoNE. REP. No.
1429, 93d Cong., 2d Sess., reprinted in 1974 U.S. CoDE CONG. & ADMIN. NEws 6148, 6150 (joint
explanatory statement of the Committee of Conference). Although the House bill did not have a
comparable provision, the House acceded to the Senate version. Id.
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part of a parent holding company is through the sanctions contained in criminal
law.”!14 The committee took the position that the cease and desist authority
allowed supervisory agencies “to move quickly and effectively to correct un-
sound . . . practices . . . and the extension of this authority [would] better equip
the agencies to assure that financial institutions are not endangered . . . [by the
activities of] parent holding companies or . . . [their nonbanking] subsidiar-
ies.”115 The committee emphasized, however, that it did not expect the agencies
to ‘‘use this authority to interfere unduly in the affairs of nonbank
subsidiaries.”!16

Four years later, the Senate Banking Committee noted that

[t}he growth in number and size of foreign banking operations, and

their ever-increasing importance to the structure of the banking system

and to the functioning of money and credit markets has created the

need for both Federal monetary policy controls and for a Federal pres-

ence in the regulation and supervision of their activities in the United

States. . . .17

With regard to section 8 of the FDIA, the Senate version of the bill re-
sponding to this perceived need for further federal regulation added only one
paragraph, section 8(b)(4), empowering the federal bank agencies to issue cease
and desist orders ‘“to any foreign bank or [holding] company to which subsec-
tion {a) of section 8 of the International Banking Act of 1978 applies and to any
[nonbank] subsidiary . . . of any such foreign bank or company.”!1® Unlike the
original bill,}!® the Senate version did not include a separate paragraph ex-
tending the cease and desist authority to “any branch, agency, and commercial
lending company controlled by foreign banks.”120

The bill was considered and passed by the Senate as amended.!?! Subse-
quently, the House concurred in the Senate amendments,!22 and on September

114. S. Rep. No. 902, 93d Cong., 2d Sess., reprinted in 1974 U.S. CODE CONG. & ADMIN.
NEews 6119, 6128.

115. Id.

116. Id.

117. S. REp. No. 1073, 95th Cong., 2d Sess., reprinted in 1978 U.S. CoDE CONG. & ADMIN.
NEws 1421, 1422,

118. H.R. 10,899, § 11, 95th Cong., 2d Sess., as amended, 124 CONG. REC. 26,128 (1978).
Section 8(a) of the International Banking Act of 1978, 12 U.S.C. § 3106(a), provides as follows:

Except as otherwise provided in this section{,] (1) any foreign bank that maintains a

branch or agency in a State, (2) any foreign bank or foreign company controlling a foreign

bank that controls a commercial lending company organized under State law, and (3) any

company of which any foreign bank or company referred to in (1) and (2) is a subsidiary

shall be subject to the provisions of the Bank Holding Company Act of 1956 [12 U.S.C.

§ 1841 et seq.), and to section 1850 of this title [concerning right of possible competitors of

an applicant before the Fed to participate in proceedings] and [id. §§ 1971-1978, concern-

ing prohibited tying arrangements,] to the same manner and to the same extent that bank

holding companies are subject thereto. . . .
Id

119. 124 ConG. REc. 3000 (1978).

120. Jd. at 9,089, 26,128.

121. Id. at 24,885, 26,123.

122. Id. at 26,726. Representative Reuss stated that the Senate version of H.R. 10,899 refined
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17, 1978, the International Banking Act of 1978 (“IBA”) was signed into law.!23

3. Further attention to individuals

The IBA was followed in short order by FIRA.!2* Among other things,
FIRA expanded the scope of the cease and desist remedy to include not only
banks but also individuals such as directors, officers, controlling shareholders
and other persons acting for an insured bank.!25

4. Thrift institutions and credit unions

The legislative history of the major enforcement authorities of the FHLBB,
the FSLIC and the NCUA generally parallels that of the FDIA. The 1966
amendments to the HOLA!26 reorganized the basic enforcement provision, ad-
ding the cease and desist,!?? temporary cease and desist,!2® and suspension and
removal authorities!?? corresponding to those granted to the federal bank regu-
lators. At the same time, similar authority was granted to the FSLIC in amend-
ments to the NHA.130

The next significant amendment of the HOLA for present purposes oc-
curred in 1978,13! which, among other things, (/) extended the cease and de-
sist!32 and temporary cease and desist powers!33 to cover individuals
participating in the management of federally chartered associations,
(i/) amended the grounds for suspension and removal of officers and direc-
tors,!34 and (iii) added civil money penalty authority.!35 Similar changes were

the original version, yet retained the intent of the House bill in all important respects. That is, it not
only reaffirmed the principle of “national treatment™ of foreign banks operating within the United
States, but also recognized the unique character of foreign banking. Id. at 26,733.

123. Pub. L. No. 95-369, 92 Stat. 607 (1978).

124. Pub. L. No. 95-630, 92 Stat. 3641 (1978).

125. Id. § 107(a)(1) (to be codified at 12 U.S.C. § 1818(b)(1)). Further steps toward flexibility
are evident from the amendments to the regulator’s enforcement powers in the DIA. See supra note
82 for a discussion of DIA amendments of civil money penalty powers.

126. Pub. L. No. 89-695, § 101(a), 80 Stat. 1028 (1966) (to be codified at 12 US.C.
§§ 1464(d)(2)-(5), (7)-(10), (12A)-(B), (13), (14)).

127. 12 US.C. § 1464(d)}2).

128. 1d. § 1464(d)(3).

129. Hd. § 1464(d)(4)-(5).

130. See Pub. L. No. 89-695, § 102(a), 80 Stat. at 1036 (to be codified at 12 U.S.C. § 1730(b)-
(q@)) (FSLIC enforcement authorities).

131. Pub. L. No. 95-630, §§ 107, 111, 208, 92 Stat. at 3651-52, 3668-70, 3675 (to be codified at
12 US.C. § 1464(d)(2)-(5), (7)-(8), (12)-(13), (15)). Minor modifications were also made in these
authorities by the DIA in 1982. See Pub. L. No. 97-320, §§ 114(b), (c), 351, 424, 427(a), 96 Stat. at
1475, 1507, 1522, 1524-29 (to be codified at 12 U.S.C. § 1464(d)) (HOLA enforcement authorities);
id. §§ 115, 424, 425(a), 427(b), 96 Stat. at 1475-76, 1522-25 (to be codified at 12 U.S.C. § 1730)
(NHA enforcement authorities).

132. See 12 U.S.C. § 1464(d)(2)(A).

133. Id. § 1464(d)(3)(A)-(B).

134. Id. § 1464(d)(4)(A)-(B).

135. Id. § 1464(d)(8)(B).
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made in the FSLIC’s authority under the NHA.13¢

The basic enforcement provisions of the FCUA were added in 1970,137 and
they were substantially similar to the corresponding authorities which the fed-
eral bank regulators possessed at that time. Aside from a modest adjustment in
the language of the removal provisions in 1977,138 the next significant develop-
ment for present purposes was the enactment of amendments to the FCUA en-
forcement provisions in 1978.13% As with the contemporaneous amendments to
the authorities of the other federal regulators, the 1978 FCUA amendments had
the effect of, among other things, (i) extending the cease and desist!*® and tem-
porary cease and desist powers!4! to cover individuals participating in the man-
agement of federally chartered associations, (/i) amending the provisions of the
suspension and removal authority,'4?2 and (iii) adding civil money penalty
authority.143

C. Major Authorities
1. Cease and desist powers

The FDIA authorizes the regulators to initiate cease-and-desist proceedings
whenever, in the opinion of the regulator,

any insured bank, bank which has insured deposits, or any director,
officer, employee, agent, or other person participating in the conduct of
the affairs of such bank is engaging or has engaged, or the [regulator]
has reasonable cause to believe . . . is about to engage, in an unsafe or
unsound practice!!#4 in conducting the business of such bank, or is
violating or has violated, or the [regulator] has reasonable cause to
believe . . . is about to violate, a law, rule or regulation, or any condi-

136. See Pub. L. No. 95-630, §§ 107(a)(2), (c)(2), (d)(2), 111(b)(1), 92 Stat. at 3650-51, 3654-
55, 3658-59, 3667-68 (to be codified at 12 U.S.C. § 1730(e)(1), (F)(1)-(2), (g)(1)-(2), (h)(1)-(2)).

137. Pub. L. No. 91-468, § 1(3), 84 Stat. 1003 (1970) (to be codified at 12 U.S.C. § 1786).

138. See Pub. L. No. 95-22, § 307, 91 Stat. 52 (1977) (to be codified at 12 U.S.C. § 1786(g)(1)-
Q).

139. Pub. L. No. 95-630, §§ 107(a)(4), (c)(4), (d)(4), (e)(4), 111(d), 502(b), 92 Stat. at 3652-53,
3656, 3659-60, 3663-64, 3670-71, 3681 (to be codified at 12 U.S.C. § 1786(e)-(0)). Minor modifica-
tions were also made in these authorities by the DIA in 1982, See Pub. L. No. 97-320, §§ 132(a), (c),
(d), (e), (f), 141(a)(8), 424(a), (d)(9), (e), 427(c), 96 Stat. at 1487-89, 1522-24 (to be codified at 12
U.S.C. § 1786(g)(3)-(6), (h)-(p)).

140. 12 U.S.C. § 1786(eX1).

141, Id. § 1786(f).

142. Id. § 1786(h).

143, Id. § 1786()(2).

144. See Gulf Fed. Sav. & Loan Ass'n v. FHLBB, 651 F.2d 259, 264 (5th Cir. 1981) (meaning
of term ‘“‘unsafe or unsound practice” with respect to financial soundness), cert. denied, 458 U.S.
1121 (1982); First Nat'l Bank of Lamarque v. Smith, 610 F.2d 1258, 1265 {(5th Cir. 1980) (accepted
standards of operation); Independent Bankers Ass'n of America v. Heimann, 613 F.2d 1164, 1168-
69 (D.C. Cir. 1979) (discretion to regulate), cert. denied, 449 U.S. 823 (1980); First Nat'l Bank of
Eden v. Department of the Treasury, 568 F.2d 610, 611 n.1 (8th Cir. 1977) (examples of *“unsafe and
unscund practices™). See also infra notes 340-403 and accompanying text for a discussion of the
term “unsafe and unsound practice.” Cf Groos Nat'l Bank v. Comptroller of the Currency, 573
F.2d 889, 897 (5th Cir. 1978) (progressive definition of term). See generally E.L. SYMONS & J.J.
WHITE, BANKING LAW 574-77 (2d ed. 1984) (use of concept as “wildcard™).
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tion imposed in writing by the [regulator] . . . or any written agreement

entered into with the [regulator]. . . .143

A notice would be served upon the bank or the director, officer or other
person involved, stating the facts constituting the violation or practices and set-
ting an administrative hearing.!4% Upon findings on the record (or upon consent
of the noticed parties), an order to cease and desist from the practice or violation
will issue.14? The order generally becomes effective thirty days after service of
the order on the bank or other person involved,!4® except to the extent it is
stayed, modified, terminated or set aside by the regulator or a reviewing
court.!4® The FDIA also provides authority for temporary cease-and-desist or-
ders to meet exigencies prior to completion of the cease-and-desist
proceedings.!30 '

2. Suspension and removal powers

The FDIA specifically provides for suspension or removal of directors and
officers of insured banks and for prohibition of further participation in manage-
ment of the affairs of an insured bank by any individual. The FDIA authorizes
the regulator to initiate such proceedings against a director, officer or other con-
trolling individual whenever, in the opinion of the regulator,

any director or officer of an insured bank has committed any violation

of law, rule, or regulation or of a cease-and-desist order which has

become final, or has engaged or participated in any unsafe or unsound

practice!!31) in connection with the bank, or has committed or engaged

145. 12 U.S.C. § 1818(b)(1). Parallel provisions of the statutory authorities are identical in afl
material aspects. See 12 U.S.C. §§ 1464(d)}(2)(A), 1730(e)(1), 1786(e)(1). See also Deal, Bank Regu-
latory Enforcement—Some New Dimensions, 40 Bus. LAw. 1319 (1985) (status of “formal agree-
ments™ in relation to the cease and desist powers).

146. See infra note 196 and accompanying text for a discussion of the procedures involved in
cease and desist hearings. See also 12 C.F.R. §§ 19.0-19.21 (1988) (OCC); id. §§ 263.1-263.21,
263.35-263.40 (1988) (Fed); id. §§ 308.1-308.22, 308.32-308.38 (1988) (FDIC). These APA hearings
must take place in the federal judicial district in which the home office of the bank is located. 12
U.S.C. § 1818(h)(1). See also 12 C.F.R. §§ 509.1-509.22 (1988) (FHLBB; cease-and-desist proceed-
ings under 12 U.S.C. §§ 1464(d)(2), 1730(e)); id. §§ 747.101-747.121, 747.301-747.306 (1988)
(NCUA; cease-and-desist proceedings under 12 U.S.C. § 1786(e)-(f)). For cases reviewing cease-
and-desist orders, see, e.g., First Nat'] Bank of Bellaire v. Comptroller, 697 F.2d 674 (5th Cir. 1983)
(partially invalid basis for cease and desist order); First Nat’l Bank of Scotia v. United States, 530 F.
Supp. 162 (D.D.C. 1982) (cease and desist order upheld). See generally M.A. CoBB, FEDERAL
REGULATION OF DEPOSITORY INSTITUTIONS { 5.08 (1984) (cease and desist procedures).

147. 12 US.C. § 1818(b)(1). See also id. §§ 1464(d)(2) (parallel power, FHLBB), 1730(e)(1)
(parallel power, FSLIC), 1786(e)(1) (parallel power, NCUA).

148. Id. § 1818(b)(2). Consent orders become effective according to their own terms. Id. Par-
allel provisions of the statutory authorities of the other regulators are identical in all material re-
spects. Id. §§ 1464(d)(2)(B), 1730{(e)(2), 1786(e)(2).

149. Id. § 1818(b)(2). See also id. §§ 1464(d)(2)(B), 1730(¢)(2), 1786(e)(2). On judicial review
and enforcement of cease-and-desist orders, see id. §§ 1464(dX7)(B), (8Y(A), 1730G)2), (k)(2),
1786()(2), (k)(1), 1818(h), (3).

150. Id. § 1818(c), (d). Parallel provisions of the statutory authorities of the other regulators
are identical in all material respects. See id. §§ 1464(d)(3)}(A), 1730(f), 1786(f).

151. See supra note 144 for cases discussing “‘unsafe and unsound” practices.
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in any act, omission or practice which constitutes a breach of his fidu-
ciary duty as such director or officer, and the agency determines that
the bank has suffered or will probably suffer substantial financial loss
or other damage or that the interests of its depositors could be seri-
ously prejudiced by reason of such violation or practice or breach of
fiduciary duty or that the director or office[r] has received financial
gain by reason of such violation or practice or breach of fiduciary duty,
and that such violation or practice or breach of fiduciary duty is one
involving personal dishonesty on the part of such director or officer, or
one which demonstrates a willful or continuing disregard for the safety
or soundness of the bank. . . .132

Similar authority has also been conferred on the regulators with respect to
the removal of a director, officer, or other person participating in the manage-
ment of an insured bank because of sanctioned conduct with respect to that bank
or any other insured bank.!33 In addition, as a result of the 1982 amendment of
the FDIA!5# the regulators are authorized to institute removal proceedings
“[w]henever, in the opinion of the appropriate Federal banking agency, any di-
rector or officer of an insured bank has committed any violation of the
[DIMIA],”!55 without reference to the other elements usually required for re-
moval proceedings.!36

If the regulator decides to initiate removal proceedings, a notice must be
served on the management official involved which states the facts constituting
the grounds for removal and sets an APA hearing.!37 Upon findings on the
record (or upon consent of the noticed parties), an order to suspend or remove

152. 12 U.S.C. § 1818(e)(1). Parallel provisions of the statutory authorities of the other regula-
tors are identical in all material respects. See id. §§ 1464(d)(4)(A), 1730(g)(1), 1786(g)(1). For a
critique of recent uses of the removal authority, see Fisher, Bank Enforcement Actions: Usurping
Legislative Prerogatives, 104 BANXING L.J. 215, 237-43 (1987) (removal authority and possible aug-
mentation to deal with individuals who resign prior to being served with removal order).

153. See 12 U.S.C. § 1818(e)(2). Parallel provisions of the statutory authorities of the other
regulators are identical in all material respects. See id. §§ 1464(d)(4)(B), 1730(g)(2), 1786(g)2).

154. DIA, § 427(d)(1)(A), 96 Stat. 1525-26 (1982).

155. 12 U.S.C. § 1818(e)(3). Parallel provisions of the statutory authorities of the other regula-
tors are identical in all material respects. See id. §§ 1464(d)}(4)X(C), 1730(g)(3), 1786(g)(3). The
DIMIA, 12 U.S.C. §§ 3201-3207, generally prohibits directors and executive officers from serving in
such capacity with more than one depository institution in the same geographical area. See generally
M.P. MALLOY, supra note 1, at 206-15 (discussion of DIMIA).

156. See supra notes 151-52 and accompanying text for a discussion of grounds for removal.

157. 12 US.C. § 1818(e)(5). See infra notes 241-43 and accompanying text for a discussion of
the procedures involved in a suspension or removal hearing. See also 12 C.F.R. §§ 19.0-19.17,
19.26-19.29 (1988) (Comptroller of the Currency Proceedings); id. §§ 263.1-263.21 (1988) (Federal
Reserve System Proceedings); id. §§ 308.01-308.22, 308.39-308.46 (1988) (FDIC Procedures and
Practices). Normally, the hearing will be scheduled for a date thirty to sixty days after service of the
notice, but the director, officer or other person, or the Attorney General, may request that the hear-
ing take place sooner or later than the normal time limits for a removal hearing. 12 US.C.
§ 1818(e)(5). These APA hearings must take place in the federal judicial district in which the home
office of the bank is located. Id. § 1818Ch){1). See also 12 C.F.R. §§ 509.1-509.22 (FHLBB rules of
practice and procedure for removal and prohibition proceedings under 12 U.S.C. §§ 1464(d)(4) and
1730(g)); id. §§ 747.01, 747.101-747.121, 747.501-747.506 (NCUA rules and procedures for suspen-
sion and removal actions under 12 U.S.C. § 1786(g)).
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will issue.1’® The order generally becomes effective thirty days after service on
the director, officer or other persons involved,!>? except to the extent it is stayed,
modified, terminated or set aside by the regulator or a reviewing court.1¢°

The FDIA also provides authority for temporary orders suspending or
otherwise prohibiting a director, officer or other person from participating in the
management of the bank’s affairs, to meet exigencies prior to completion of the
suspension or removal proceedings.!®! Persons subject to a temporary order
may apply to the federal district court for a stay of the temporary suspension or
prohibition, within ten days of the issuance of the order.162

In addition, the FDIA authorizes summary suspension or removal of any

158. 12 U.S.C. § 1818(e)(5). Parallel provisions of the statutory authorities of the other regula-
tors are identical in all material respects. Id. §§ 1464(d)(4)(E), 1730(g)(5), 1786(g)(5). In the case of
suspension or removal proceedings initiated by the Comptroller, the findings and conclusions of the
ALY who presided at the hearing are certified to the Fed for its determination of whether or not a
suspension or removal order should issue. Id. § 1818(e)(5). This curious certification procedure
appears to be a congressional attempt to guard against possible abuse of power, since the Office of the
Comptroller was the only regulator governed by a single individual, rather than a collegial body. See
S. REP. No. 1482, supra note 97, at 3539-40 (discussion of summary suspension and removal power).

159. 12 US.C. § 1818(e)(5). See id. §§ 1464(d)(4)(E) (paraliel authority, FHLBB), 1730(g)(5)
(parallel authority, FSLIC), 1786(g)(5) (parallel authority, NCUA). Consent orders become effec-
tive according to their own terms. See also 12 U.S.C. § 1818(e)(5) (FDIA provision).

160. Id. § 1818(e}(5). See also id. §§ 1464(d)(4)(E), 1730(g)(5), 1786(g)(5). On judicial review
of suspension and removal orders, see id. §§ 1464(dN7)(B), (d)(8)(A), 1730G)(2), (k)(2), 1786(G)2),
(k)(1), 1818(h), (i). Federal district courts have been held to be generally without jurisdiction to
enjoin removal proceedings. See, e.g., Somerfield v. FDIC, 609 F. Supp. 128, 130 (E.D. Tenn. 1985)
(district court asserts lack of jurisdiction to grant injunctive relief arising out of FDIC’s notice of
removal of bank officers).

161. 12 U.S.C. § 1818(e)(4). The section provides in pertinent part:

[T]he appropriate Federal banking agency may, if it deems it necessary for the protection

of the bank or the interests of the depositors, by written notice to such effect served upon

such director, officer or other person, suspend him from office, or prohibit him from fur-

ther participation in any manner in the conduct of the affairs of the bank. Such suspension

or prohibition shall become effective upon service of such notice and, unless stayed by a

court . . ., shall remain in effect pending the completion of the administrative proceedings

... and until such time as the agency shall dismiss the charges specified in such notice, or,

if an order of removal or prohibition is issued against the director or officer or other per-

son, until the effective date of any such order. Copies of any such notice shall also be

served upon the bank of which he is director or officer or in the conduct of whose affairs he

has participated.

Id.

Parallel provisions of the statutory authorities of the other regulators are identical in all mate-
rial respects. See id. §§ 1464(d)(4)(D), 1730(g)(4), 1786(g)(4). On the effect of a temporary or “in-
terim” suspension order, see Alper, FDIC Suspension and Removal Powers: An Industrywide Bar,
104 BANKING L.J. 539 (1987) (industry-wide bar against participation of individual in affairs of any
federally insured bank attaches at time of interim suspension order).

162. 12 US.C. § 1818(f). The section provides in pertinent part:

Within ten days after any director, officer, or other person has been suspended from office

and/or prohibited from participation in the conduct of the affairs of an insured bank . . .

such director, officer, or other person may apply to the United States district court for the

judicial district in which the home office of the bank is located, or the United States Dis-
trict Court for the District of Columbia, for a stay of such suspension and/or prohibition
pending the completion of the administrative proceedings pursuant to the notice served
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director or officer of an insured bank, or other person participating in its man-
agement, whenever the individual is charged with the commission of or partici-
pation in a felony involving dishonesty or breach of trust.!'6? It would appear
that this provision is only activated by criminal conduct contemporaneous with
the director’s or officer’s service in that capacity with an insured bank; previous
conviction for criminal conduct alone would not be sufficient.!®* Under this
authority, the regulator may suspend, or prohibit management participation by,
any such individual by service of written notice, upon the regulator’s determina-
tion that “continued service or participation by the individual may pose a threat
to the interests of the bank’s depositors or may threaten to impair public confi-
dence in the bank. . . .”163

As originally enacted in 1966,16 this provision did not contemplate any
hearing for individuals suspended because of felony charges.!? In Feinberg v.
FDIC,'¢8 the provision was successfully attacked as an unconstitutional denial
of due process in light of the fact that it did not even provide for a post-suspen-
sion hearing to protect the property interests of the charged individual to vote
his stock in favor of his election as a director.

With little discussion of these due process implications,!$? Congress
amended the provision to provide for a post-suspension hearing.?’® Accord-

upon such director, officer, or other person . . ., and such court shall have jurisdiction to

stay such suspension and/or prohibition.
Id.

Parallel provisions of the statutory authorities of the other regulators are identical in all mate-
rial respects. See id. §§ 1464(d)(4)}F), 1730(g)(6), 1786{g)(6).

163. Id. § 1818(g)(1). Parallel provisions of the statutory authorities of the other regulators are
identical in all material respects. See id. §§ 1464(d)(5)(A), 1730(h)(1), 1786(i)(1).

164. See Manges v. Camp, 474 F.2d 97, 100-01 (5th Cir. 1973) (statute only applies to person
convicted of felony involving breach of trust while at same rime participating in bank affairs).

165. 12 US.C. § 1818(gX1). See also id. §§ 1464(dX(5)(A) (parallel provision, FHLBB),
1730(h)(1) (parallel provision, FSLIC), 1786{i)(1) (parallel provision, NCUA),

166. FISA, Pub. L. No. 89-695, § 202, 80 Stat. 1046-53 (1966).

167. See S. REP. NO. 1482, supra note 97, at 3533-34, 3537-39. Cobb has suggested that “hear-
ings were not provided for because of the need for speedy action to avert a run on the deposits of the
institution following public awareness of the criminal charges.” M.A. COBB, supra note 146, at
5.01[1][b].

168. 420 F. Supp. 109 (D.D.C. 1976) (12 U.S.C. § 1818(g)(1) held unconstitutional as it con-
tained no provision for minimum due process). Cf Manges, 474 F.2d at 10001 (12 US.C
§ 1818(g)(1) is only section that could subject individual to arbitrary or capricious judgment of
another).

169. See H.R. REP. NO. 1383, supra note 84, at 9290-91 (discussion of post-suspension hearing
requirement).

170. See Financial Institutions Regulatory and Interest Rate Control Act of 1978, Pub. L. No.
95-630, § 111(a)(1), 92 Stat. 3641, 3665-66 (1978), requiring agency determination of threat to de-
positors or public confidence, and adding paragraph (3) to 12 U.S.C. § 1818(g). See aiso 12 C.F.R.
§§ 19.0-19.17, 19.30-19.33 (1988) (OCC rules of practice and procedure); id. § 263.30-263.34 (1988)
(Federal Reserve rules of practice and procedure); id. § 308.55-308.63 (1988) (FDIC rules of prac-
tice and procedure). These hearings are not subject to the requirements of the APA. See 12 U.S.C.
§ 1818(h)(1). See also 12 C.F.R. part 509a (1988) (FHLBB suspension, removal, and prohibition
proceedings under 12 U.S.C. §§ 1464(d)(5), 1730(h)); 12 C.F.R. §§ 747.601-747.611 (1988) (NCUA
suspension and prohibition proceedings under 12 U.S.C. § 1786(i)). The constitutionality of this
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ingly, within thirty days of the service of the suspension notice, the charged
individual may request a hearing, for the purpose of showing “that the contin-
ued service to or participation in the conduct of the affairs of the bank by such
individual does not, or is not likely to, pose a threat to the interests of the bank’s
depositors or threaten to impair public confidence in the bank.”!7! The regula-
tor must then set a hearing, generally not later than thirty days after receipt of
such a request, either by written submissions or, in the regulator’s discretion, by
oral testimony, and oral argument.!’? The decision on the hearing must issue
within sixty days of the hearing.1”3

Unless a hearing is requested and results in agency termination of the sus-
pension, the suspension or prohibition will remain in effect until the information,
indictment or complaint containing the felony charge is finally disposed of.174
Once the director, officer or other person is convicted and time for appeal is
exhausted, the regulator may issue an order of removal or prohibition, on its
determination that “continued service or participation by the individual may
pose a threat to the interests of the bank’s depositors or may threaten to impair
public confidence in the bank. . . .”17> However, a finding of not guilty, or other
disposition of the criminal charge, does not preclude the regulator from initiat-
ing general removal proceedings as previously described.!”® Felony suspension,
removal and prohibition orders are subject to judicial review in accordance with
the provisions of the FDIA.!77 Subsequent violation of final orders carries crim-
inal sanctions.!78

3. Civil Money Penalties

If an insured bank or any director, officer, employee, agent, or other man-

amended provision of the FDIA was upheld in First Nat’l Bank of Grayson v. Conover, 715 F.2d
234, 237 (6th Cir. 1983) (statute affords full and fair opportunity to be heard and protects due
process rights). The provision was, however, challenged successfully at the trial court level in Mal-
len v. FDIC, [Current] Fed. Banking L. Rep. (CCH) { 86,916 (N.D. Iowa 1987), reversed, 56
U.S.L.W. 4464 (U.S. May 31, 1988) (No. 87-82).

171. 12 U.S.C. § 1818(g)(3). Parallel provisions of the statutory authorities of the other regula-
tors are identical in all material aspects. See 12 U.S.C. §§ 1464(d)(5)(C) (FHLBB), 1730(h)(2)
(FSLIC), 1786(i)(3) (NCUA).

172. 12 US.C. § 1818(g)}(3). See also id. §§ 1464(d)(5)(C) (parallel provision, FHLBB),
1730(h)(2) (parallel provision, FSLIC), 1786(i)(3) (parallel provision, NCUA).

173, Id. § 1818(g)3). See also id. §§ 1464(d)(5)(C), 1730(h)(2), 1786(i)(3).

174. 12 U.S.C. § 1818(g)(1). See also id. §§ 1464(d)(5X(A) (parallel provision,” FHLBB),
1730(h)(1) (parallel provision, FSLIC), 1786(i)(1) (parallel provision, NCUA).

175. Id. § 1818(g)(1). See also id. §§ 1464(d)(5)(A), 1730(h)(1), 1786(i)(1).

176. Id. § 1818(g)X1). See also id. §§ 1464(d)(5)(A), 1730(h)(1), 1786(i)(1). Cf, eg., 12 U.S.C.
§ 1818(e)(1)-(e)(4) (FDIA suspension and removal powers subject to APA hearings). See also supra
notes 157-62 and accompanying text for a discussion of procedures for suspension and removal
subject to APA hearings.

177. 12 US.C. § 1818(h), (i). .See also 12 U.S.C. §§ 1464(d)(7)(B), (d}(8)}(A) (parallel provi-
ston, FHLBB), 1730(j)(2), (k)(2) (parallel provision, FSLIC), 1786(j)(2), (k)(1) (parallel provision,
NCUA).

178. See id. § 1818(j). See also id. §§ 1464(d)(12)(A), 1730(p)(1), 1786(k).
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agement participant violates!”® the terms of any final order issued pursuant to
the cease and desist or temporary cease and desist authority,!80 the bank or
individual “shall forfeit and pay a civil penalty of not more than $1,000 per day
for each day during which the violation continues.”18! Despite this mandatory
statutory language, the FDIA now provides that the penalty “may be assessed
and collected by the appropriate Federal banking agency by written notice,”!82
and further provides that the agency “may, in its discretion, compromise, mod-
ify, or remit any civil money penalty which is subject to imposition or has been
imposed.”183

The formula of “per violation/per day” leaves much room for the operation
of the agencies’ discretion. The FDIA gives only general, nonquantitative gui-
dance for the use of this discretion. It requires that, in determining the amount
of a penalty, the agency “take into account” the following qualitative factors:

the appropriateness of the penalty with respect to the size of financial

resources and good faith of the insured bank or person charged, the

gravity of the violation, the history of previous violations, and such

other matters as justice may require.184

These guidelines leave a potential for wide variation in determinations from
agency to agency, or even from case to case within a given agency. The bank or
person who is the subject of a notice of assessment has ten days from the issu-
ance of the notice to request an agency hearing.!®* If no hearing is requested,
the order imposing the penalty constitutes a final and unappealable order.1836

179. Id. § 1818(i)(2)i). For the purposes of the statute, the FDIA indicates that “the term
‘violates’ includes without limitation any action (alene or with another or others) for or toward
causing, bringing about, participating in, counseling, or aiding or abetting a violation.” Id. Parallel
provisions of the statutory authorities of the other regulators are identical in all material respects.
See id. §§ 1464(d)(B)(B)(i), 1730(k)(3)(A), 1786(k)(2)(A). The civil money penalty authority is
available with respect to a past violation, as well as a continuing violatiocn. See Abercrombie v.
Office of Comptroller of Currency, 641 F. Supp. 598, 601-02 (S.D. Ind. 1986) (upholding authority
as to past and continuing violations), gff’d, 833 F.2d 672 (7th Cir. 1987).

180. This penalty also applies to violations of an order issued pursuant to 12 U.S.C.
§§ 1464(d)(16), 1730(s), 1786(q), 1818(s), concerning requirements for recordkeeping and reporting
with respect to monetary transactions.

181. 12 U.S.C. § 1818(i)(2)(i) (emphasis added). Parallel provisions of the statutory authorities
of the other regulators are identical in all material respects. See id. §§ 1464(d)(8)(B)(i),
1730(k)(3)A), 1786(k)(2)(A).

182. Id. § 1818(1){2)(i) (emphasis added). See also id. §§ 1464(d)(8XBX(i), 1730(k)(3I)A),
1786(k)(2)(A). .

183. Id. § 1818())(2)(1). See also id. §§ 1464(d)}8)B)(), 1730(k)(3NA), 1786(k)(2)(A).

184. Id. § 1818(i)(2)(ii). Parallel provisions of the statutory authorities of the other regulators
are identical in all material respects. See id. §§ 1464(d)(8XB)(ii), 1730(k)(3)(B), 1786(k)(2)(B). See
generally Nicholas, FIRA: Emerging Patterns of Director Liability, 103 BANkING L.J. 151, 174
(1986) (penalty provisions set no standards for director liability except referring to factors to be
taken into consideration in assessing a penalty).

185. 12 U.S.C. § 1818(1)(2)(iii). Parallel provisions of the statutory authorities of the other
regulators are identical in all material respects. See id. §§ 1464(d)(8)(B)(iii), 1730(k)(3)(C),
1786(k)(2)(C). The issues are to be determined on the record, per 5 U.S.C. § 554. See 12 US.C.
§ 1818(i)(2)(ii1). See also id. §§ 1464(d)(B)B)(iii), 1730(k)3)C), 1786(k)(2)(C).

186. 12 U.S.C. § 1B18(i)(2)(iii). See aiso id. §§ 1464(d)(8)(B)(iii), 1730(k)(3)(C), 1786(k)(2)(C).
Cf. id. §§ 1464(d)(8)(B)(v), 1730(k)(3XE), 1786(k)(2)(E), 1818(1)(2)(v) (validity and appropriateness
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In the case of an order entered after an agency hearing, the exclusive judi-
cial review!8” provided by the FDIA is before the court of appeals for the circuit
in which the bank’s home office is located, or before the Court of Appeals for the
District of Columbia Circuit.'8 The bank or individual may obtain review by
filing a notice of appeal with the appropriate court of appeals within twenty days
of service of the order.!3° The substantial evidence standard!®° is applied in the
judicial review of the agency’s findings.!®! If the court enters a final judgment in
favor of the agency, 92 but the bank or individual fails to pay the assessment, the
agency is required to refer the matter to the attorney general, for recovery of the
assessment by action in the appropriate district court.!®3 The validity and ap-
propriateness of the underlying order are not subject to judicial review at this
stage. 194

II1. REGULATORY IMPLEMENTATION

The regulators are charged with the implementation of essentially identical
statutory enforcement authorities. Yet the fact remains that the respective im-
plementing regulations of the regulators manifest some divergences among
them. (See Ilustration 1). These regulations generally share certain shortcom-
ings, however. Procedural provisions for pretrial motion practice tend to be
rather unspecific. Provisions governing discovery procedures are likewise unin-
formative. Little or no guidance is given as to applicable rules of evidence.

For purposes of convenience, the discussion which follows focuses particu-
larly upon the OCC regulations. Consideration is given to the corresponding
regulations of the other regulators by way of comparison only.

of final penalty order not subject to review in district court action by attorney general to collect
penalty).

187. See id. § 1818(1)(2)(iti). See also id. §§ 1464(d)(8)(B)(iii), 1730(k)(3)(C), 1786(k)}2)XC).
But ¢f. id. §§ 1464(d)}B)(B)(v), 1730(k)(3)(E), 1786(k)(2)(E), 1818(i)(2)(v) (district court action by
attorney general to collect penalty).

188. Id. § 1818(i}(2)(iv). See also id. §§ 1464(d)(B)(B)(iv), 1730(k)(3XD), 1786(k)(2)(D). See
Abercrombie, 641 F. Supp. at 600 (federal district court generally without jurisdiction in penalty
cases).

189. Id. § 1818(i)(2)(iv). A copy of this notice must be sent simultaneously to the agency in-
volved. Id. The agency is required promptly to certify and file with the court the record upen which
the penalty was imposed, per 28 U.S.C. § 2112. 12 U.S.C. § 1818(i)(2)(iv). Parallel provisions of the
statutory authorities of the other regulators are identical in all material respects. See id
§§ 1464(d)(8)(BX(iv), 1730(k)}3)X(D), 1786(k)(2)(D).

190. See 5 U.S.C. § T06(2)(E) (findings unsupported by substantial evidence held unlawful).

191. 12 US.C. § 1818()(2)(iv). See also id. §§ 1464(d)}(8)}(B)(iv} (parallel provision, FHLBB),
1730(k)(3)(D) (parallel provision, FSLIC), 1786(k)(2)}(D) (parallel provision, NCUA).

192. This provision also applies to cases in which a penalty order becomes final as a result of
failure of the bank or individual to request an agency hearing. fd. § 1818(i)(2)(v). See also id.
§§ 1464(d)(8)(BXv) (parallel provision, FHLBB), 1730(k)(3XE) (parallel provision, FSLIC),
1786(k)(2)(E) (parallel provision, NCUA).

193. Id. § 1818(i)(2)(v). See aiso id. §§ 1464(d)(8)(B)(v), 1730(k)(3XE), 1786(k)}(2)(E). Any
penalty collected is covered into the Treasury. Jd § 1818(i)2)(vi]). See also id
§§ 1464(d)}8)(B)(vii), 1730(k)}3)(G), 1786(kX2)(G).

194. Id. § 1818(i)(2)(v). See also id. §§ 1464(d)(8)(B)}(v), 1730(k)(3XE), 1786(k)(2)(E).
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1988] BANK ADJUDICATIONS 755

A. OCC Regulations

Proceedings in any formal hearing are commenced by a notice served upon
the party!®® or parties afforded the formal hearing.!¢ The notice, like a com-

195. For purposes of these regulations, the term ‘“‘party” is defined to mean:

a bank or persen named as a party in any notice which commences proceedings, or any

person who is admitted as a party or who has filed a written request and is entitled as of

right to be a party. The Comptroller’s interested division shall be deemed to be a party. . . .

12 C.F.R. § 19.0(c).

In this context, “bank” is defined to mean “a national bank, District [of Columbia] bank, or a
foreign bank operating at a Federal branch or agency.” Id. § 19.0(a). The “interested division™ is
defined to mean “those staff members who are engaged in investigative or prosecutorial functions in
connection with a [12 C.F.R.] Part 19 proceeding.” Id. § 19.0(b). On the procedural rules applica-
ble to formal investigations, see id. §§ 19.42-19.46.

196, Id. § 19.2(a). This rule is a procedural requirement generally applicable to all OCC for-
mal hearings. See id. § 19.1 (scope of generally applicable procedural rules). However, the generally
applicable procedural rules do not apply to (/) informal hearings with respect to removal where a
crime is charged or proven (id. §§ 19.30-19.33); (#/) exemption hearings under section 12(h) of the
Securities Exchange Act of 1934, 15 U.S.C. § 78/(h) (12 C.F.R. §§ 19.37-19.41); (i) informal hear-
ings with respect to corporate activities applications (id. § 5.11); or (3v) any other informal hearing
that might be ordered by the Comptroller. Id. § 19.1.

Depending on the particular type of formal enforcement action, the “notice” itself may be (i) a
notice of charges, in a cease and desist proceeding (id. § 19.19); (ii) a notice of assessment, in a civil
money penalty proceeding (id. § 19.23); or (iii) a notice of intention to remove, in a removal pro-
ceeding (id. § 19.27). Id. § 19.2(a).

It should be noted that the bank regulators do not generally follow the administrative enforce-
ment practice of the Securities and Exchange Commission (“SEC”), see Sec. Ex. Act Rel. No. 9796,
[1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 97,010 (September 27, 1972), of providing
an enforcement target with an opportunity to make a formal written presentation to the SEC at the
time the SEC staff recommends injunctive action. See, e.g., Conversation with Ronald Glancz, As-
sistant General Counsel {Open Bank & Corporate Litigation), FDIC (November 10, 1987) (Wells
submission procedure not followed by FDIC). Bur ¢f 12 C.F.R. § 263.24 (rules of Fed give oppor-
tunity for “informal proceeding” in civil money penalty cases). The advisory Wells Committee had
recommended to the SEC that this practice be made mandatory in all cases by formal rule. Report of
the Advisory Committee on Enforcement Policies and Practices (June 1, 1972), summarized in [1972-
1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 79,266 (June 29, 1972). The SEC has not adopted
that recommendation. R.'W. JENNINGS & H. MARsSH, SECURITIES REGULATION 1528 (6th ed.
1987). See generally SEC v. National Student Marketing Corp., 538 F.2d 404, 407 (D.C. Cir. 1976)
(effect of internal SEC rule), cerr. denied, 429 U.S. 1073 (1977).

The utility of such a procedure for bank enforcement actions, which tend to be purely informal,
confidential and administrative, is doubtful. Arising typically out of the examination and supervi-
sion context, the process of bank enforcement provides many informal opportunities for exchanges
of views throughout. See, e.g., OCC, The Director’s Book: The Role of @ National Bank Director 70-
71 (1987) {(OCC procedure). Indeed, before anything as formal as an administrative enforcement
action were decided upon, a bank and its directors would generally be given an opportumty to meet
with regulatory personnel and discuss alternatives. See, e.g., id. at 71.

Accordingly, the author does not make any recommendation in his conclusions to this article
with respect to the adoption of a practice analogous to the SEC Wells submission. It is the author’s
view that introduction of such a practice would be of limited utility and might well disturb the
balance of the overall context of bank regulatory enforcement, which counterpoises the need for
swift, flexible regulatory responses, ideally taken at a very early stage, against the interests of banks
and their insiders in due process in those relatively few cases where an accommodation cannot be
reached. In such cases, it should be noted, the next step is a confidential APA hearing, at which time
the views of the bank or other target would be fully aired in any event, and not limited to a written
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plaint, includes allegations of fact and law pertinent to the particular type of
formal enforcement proceeding being undertaken.!®” However, the regulations
indicate that “[t]he matters of fact and law alleged in a notice may be amended
by the Comptroller at any stage of the proceedings, and such amended notice
may require an answer from the party or parties served and may set a new hear-
ing date.”'®® The rules do not require any motion for leave to amend in this
regard, nor do they on their own terms specify the limits of this authority or the
scope of the Comptroller’s discretion in this regard.!??

submission. Nevertheless, it should be noted, the ACUS Special Committee on Financial Services
did approve a recommendation that a Wells-type procedure be considered by the regulators. Special
Committee on Financial Services, Minutes of Meeting of November 20, 1987. The ACUS approved
at its plenary session in December 1987 a softer version of this committee recommendation, calling
for a “precomplaint notice” procedure in the following terms:

The agencies should explore, in their circumstances, the utility of establishing a formal or
informal procedure to allow targets of investigations an opportunity to file a submission
with the appropriate agency official before official action is taken to initiate an enforcement
proceeding.

52 Fed. Reg. 49,141, 49,152 (1987) (to be codified at 1 C.F.R. § 305.87-12).

197. See 12 CFR §§ 19.19 (specify violations or practices being complained of ), 19.23 (state-
ment of facts constituting alleged violation), 19.27 (statement of grounds for removal or prohibition).
Cf. id. § 19.2(a) (notice and amended notice).

The notice will also specify the hearing date. In the case of cease and desist proceedings, this
generally must be a date 30 to 60 days after service of the notice. /d. § 19.19. The notice of charges
is also the stage at which a temporary cease and desist order, if any, would likely come into play. See
id. § 19.20 (violation or practice specified in notice likely to cause insolvency or substantial dissipa-
tion of assets or earnings, weaken condition of bank, or prejudice interest of depositors). The tempo-
rary cease and desist order, like a temporary restraining order, is intended to maintain the situation
in dispute “prior to completion of administrative proceedings.” I/d. However, the temporary cease
and desist order is issued not pursuant to a hearing, but on the Comptroller’s own determination,
and it is effective upon service. Id. It remains effective and enforceable “pending the completion of
the administrative proceedings and until the Comptroller dismisses the charges, or if a cease-and
desist order is issued . . ., until the effective date of any such order.” Id.

In the civil money penalty context, two notices are contemplated. The notice of assessment
includes the alleged violation and the amount being assessed. Id. § 19.23. The party being assessed
has ten days from service to request a hearing. Id. If no hearing is requested within the requisite
period, the assessment order becomes a final and unappealable order. Id. If a hearing is requested, a
separate notice of hearing is issued which specifies a date at least thirty days after the issuance of the
notice. Id. § 19.24.

In the suspension and removal context, the notice of intention to remove from office, or to
prohibit the individual from participation in the affairs of a bank, generally must fix a time and place
for the hearing, within a period of 30 to 60 days after service. Id. § 19.27. As with temporary cease
and desist orders, in the removal context the Comptroller may also issue a notice suspending or
prohibiting participation by an individual pending administrative removal proceedings. /d. § 19.28.
See also id. § 19.26 (scope of removal procedures includes suspension by notice). This suspension or
prohibition by notice is effective upon service and generally remains in effect “until the charges are
dismissed and the administrative proceedings are completed, or until the effective date of any final
order of removal or prohibition.” Id. § 19.28.

198. Id. § 19.2(a) (emphasis added).
199. The rules do provide that an answer to a subsequent notice containing amended allega-
tions generally must be filed within twenty days of service of the amended notice. Id. § 19.2(b).
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In the absence of consent to the order by the party served with a notice,?®
the party generally must file2®! an answer within twenty days2°2 after service?©3
of the notice.?%* The answer must specifically admit or deny each allegation of
the notice?®3 and must “concisely state any defenses.”206

The party has the right to be represented in the proceedings by an attor-
ney?°? or other duly authorized representative.2® Attorneys and other repre-
sentatives are required to file a notice of appearance2®® and are generally subject
to the discipline of the Comptroller or ALJ in the course of the proceeding.2°

As a practical matter, much of the practice in formal procedures is essen-
tially motion practice,2!! and as a result the procedural provisions with respect
to motions are of particular importance.?!'2 In this regard, the rules are rather

200. See infra note 485 and accompanying text for an analysis of empirical data, although
consent, particularly in the cease and desist area, has been the norm.

201. See 12 C.F.R. § 19.4(a) for the formal requirements of filing. On the formal requirements
with respect to the form and requisite signature of filings, see id. § 19.5.

202. See id. § 19.6(a) for the rules for calculation of time in this regard. The ALJ has the
authority to extend time limits or approve stipulations of the parties changing the time limits. fd.
§ 19.6(b). Both before the ALJ is appointed and after the ALJ’s recommended decision has been
filed, the Comptroller may exercise authority to grant extensions of time. fd.

203. Id. § 19.4(b)-{c) (formal requirements of service and proof of service).

204. Id. § 19.2(b). Failure to file a timely answer constitutes a waiver of the right to appear and
contest the allegations of the notice. Id. § 19.2(d). Under these circumstances, the ALJ would be
authorized to find the facts as alleged and to file a recommended decision. /d. However, the rules
also provide that either the Comptroller or the ALJ may for good cause shown permit the filing of a
delayed answer. Id.

Cf. id. § 19.19 (notice of charges and answer in cease and desist proceedings), which provides in
pertinent part as follows: “Any party . . . who does not appear personally or by a duly authorized
representative shall be deemed to have consented to the issuance of a cease-and-desist order.” Id.
An identical rule applies in the civil money penalty context, id. § 19.24, and removal context. Id.
§ 19.27.

205. 1d. § 19.2(c). Any allegation which is not specifically denied in the answer is deemed to be
admitted. /4.

206. Id. The rules do not specifically indicate what the effect would be of a failure to state
defenses in the answer as required by this provision.

207. Id. § 19.3(a). See id. § 19.3(b) (limitations on multiple representation of parties).

208. Id. § 19.3(a), which provides in pertinent part:

Any . . . person [other than an authorized attorney who is a member in good standing of

the bar] desiring to act in a representative capacity may be required to file a power of

attorney showing authority to act in such capacity and to show to the satisfaction of the

Comptroller the possession of requisite qualifications.
1d.

209. See id.

210. See id. § 19.3(c).

211. Interview with Richard V. Fitzgerald, Chief Counsel, OCC, April 17, 1987. Cf Interview
with Robert M. Fenner, General Counsel, NCUA, June 11, 1987 (similar experience at NCUA). On
a related issue, the Comptroller’s rules specifically provide for and encourage the practice of prehear-
ing conferences and memoranda, intended to expedite the proceedings. See 12 C.F.R. § 19.10(b)
{use of prehearing conferences and memoranda to expedite proceedings). Any agreement reached
among the parties as a result becomes part of the record and is generally binding on the parties. Id.

212. The ALJ, however, does not have the authority under the rules to decide a motion to
dismiss or any other motion “which would result in a final determination of the merits of the pro-
ceedings.” 12 C.F.R. § 19.10.
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sparse. Except when made during a hearing session, applications or requests for
an order or ruling must be made by written motion supported by a memoran-
dum concisely stating the grounds of the motion.2!3 Generally within five days
of service of the motion,2'* any party to the proceedings may file a memoran-
dum in opposition.2!*> Oral arguments are not provided for under the rules,
except as granted by the Comptroller or the ALJ.2'¢ All such orders and rulings
on motions become part of the record.2'” Interlocutory review by the Comp-
troller of an ALJ ruling is possible, but only on the ALJ’s certification on a
party’s request and showing of good cause.?!8

The ALJ has the authority to issue subpoenas, on written application of a
party and a showing of “general relevance and reasonable scope of the testimony
or other evidence sought.”2'® Conversely, the ALJ may make a determination
that the requested subpoena may be unreasonable, oppressive, excessive in scope,
or unduly burdensome,22° in which case the application may be denied or
granted on conditions “as fairness requires.”?2!

Aside from general provisions for depositions,?22 the rules do not address
the specific questions of the scope of or procedures for discovery. Furthermore,
while the rules do speak to general questions of evidence,22? they do not provide
any guidance as to applicable rules of evidence, or, for that matter, as to specific
rules of procedure in connection with the conduct of formal hearings.22* The
absence of such specific guidance clearly results in the potential for inconsistent
practice from case to case on specific procedural and evidentiary issues.223

213. Id. § 19.7(a).

214. See supra note 204 on service of the motion.

215. 12 C.F.R. § 19.7(b). The movant does not have a right of reply, except as permitted by the
ruling authority (e.g.. the Comptroller or the ALJ, per id. § 19.7(c)). See id. § 19.7(b).

216. Id. § 19.7(b).

217. Id § 19.7(d). Cf id. §§ 19.4(a) (filings to commence proceedings), 19.10(e) (transcript of
formal hearing).

218. Id. § 19.7(d).

219. Id. § 19.8(a). During hearing sessions, application for a subpoena may be made orally on
the record. Id. See id. § 19.8(c)~(d) (service of subpoenas and attendance of witnesses). See also id.
§ 19.8(b) {motions to quash subpoena).

220. Id. § 19.8(a). The rules provide that, in reaching this determination, the ALJ has the
discretionary authority to “inquire of the other parties [to the proceeding] whether they will concede
the facts sought to be proved. Such inquiry shall not disclose the identity of the person sought to be
subpoenaed except with permission of the party requesting the subpoena.” Id. In contrast, the
procedures for application to take a deposition and for subpoenas in connection therewith provide
for service of the application on the other parties and notice of the issuance of such a subpoena to
them. Id. § 19.9(a)-(b). The procedural requirements for an application and notice may be waived
by agreement among the parties. Jd. § 19.9(c).

221. Id. § 19.8(a).

222. See id. § 19.9(d)-(e) (procedural rules for depositions).

223. Seeid. §§ 19.9(e) (introduction of depositions as evidence), 19.10(d) (hearing rules provide
for exclusion of irrelevant or unduly repetitious evidence and for objections thereto).

224. Butcf id. § 19.10(d) (general hearing rules regarding type of evidence to be used, means of
objections thereto, and type of arguments).

225. This potential problem may be heightened by the fact that ALJs presiding over formal
hearings are drawn from various other agencies and may have differing perspectives or experience.
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At the conclusion of a formal hearing, however conducted, the official re-
porter is required to certify the transcript of the hearing.226 The transcript, to-
gether with all exhibits received in evidence, is then filed,22” with copies
furnished to the ALJ and the interested OCC division.222 Within thirty days of
this filing, any party to the proceedings is permitted to file proposed findings of
fact and conclusions of law.229 Within thirty days of the expiration of this time
period, the ALJ is required to file a recommended decision and findings of fact
and conclusions of law.230 Copies of this filing are required to be served
promptly on the parties to the proceedings.?3!

Within fifteen days of service of the copy of the filing, a party may file
exceptions to the recommended decision, findings and conclusions, or to any
failure to adopt a proposed finding or conclusion.?3? Within this fifteen-day pe-
riod, at the written request of any party, or upon his own initiative, the Comp-
troller may order and hear oral argument on the recommended decision,
findings and conclusions.233

Thereafter the case is submitted to the Comptroller for final decision, and
the parties are so notified.23* Copies of the Comptroller’s decision and order in
the case must be served upon the parties.?33

In the cease and desist context, the Comptroller may issue and serve upon a
bank or individual an order to cease and desist a violation or practice, pursuant
to either consent of the parties or the Comptroller’s appropriate findings on the
record filed by the ALJ.23¢ The order is effective thirty days after service, except
in the case of consent orders, which are effective as of whatever time specified in

See Interview with Mr. Fitzgerald, supra note 211; Interview with Mr. Fenner, supra note 211;
Interview with Douglas Jones, Office of the General Counsel, FDIC, May 27, 1987. But ¢f infra
notes 519-22 and accompanying text for a discussion of current OPM loan program with respect to
ALJs. The regulators are not unaware of the shortcomings of the current procedural rules for for-
mal hearings. The OCC and the FDIC have aiready begun an internal review of these rules, with a
view to their substantial revision. Interview with Richard V. Fitzgerald, Chief Counsel, OCC, June
10, 1987; Interview with Mr. Jones, supra.

226. 12 C.F.R. § 19.10(e).

227. See supra note 201. Parties to the proceedings are required to be notified of this filing. 12
C.F.R. § 19.10(¢e).

228. 12 C.F.R. § 19.10(e). Copies are made available to the other party or parties to the pro-
ceeding upon payment of the cost thereof. Id.

229. Id. § 19.11(a).

230. Id. § 19.11(b). Additional time for this filing may be permitted by the Comptroller on a
showing of good cause. Id.

231. Id.

232. Id. §19.12.

233. Id. §19.13.

234. Id. § 19.14. In considering the case and reaching a decision, the Comptroller may be
advised and assisted by “[s]taff who have not engaged in the performance of investigative or prose-
cuting functions in the case.” Id. § 19.15.

235. Id. § 19.15. In the cease and desist context, issuance of the Comptroller’s final order will
affect the continuing effectiveness of any temporary cease and desist order issued in the course of the
proceedings. See supra note 197.

236. 1d. §19.21.
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the order itself.237 The orders tend to be crafted quite specifically around the
particular circumstances of the violations or unsafe and unsound practices al-
leged and found. In general, the orders tend either to mandate specified correc-
tive action on the part of the bank or individuals or to prohibit the continuation
of specified acts or both.238

In the civil money penalty context, the Comptroller may issue and serve
upon a bank or individual an order of assessment of penalty, pursuant to either
consent of the parties or the Comptroller’s appropriate findings on the record
filed by the ALJ.239 The order is effective immediately upon service, except as
otherwise specified in the order itself.24¢

In the context of removal proceedings with respect to national bank direc-
tors, officers and other individuals participating in a national bank’s affairs, the
findings and conclusions on the record are certified by the Comptroller to the
Fed for its determination of whether any final order of removal or prohibition
should be issued.?*! The Fed may issue such an order, either upon the consent
of the parties or its finding that the charges have been established.24?> The order
is effective thirty days after service, except in the case of consent orders, which
are effective as of whatever time specified in the order itself.243

These procedural rules were promulgated primarily on the rulemaking au-
thority granted under FDIA section 8(n).24* The OCC has also promulgated
regulations2*’ identifying certain types of activities that it deems to be unsafe or
unsound practices. In promulgating the regulations, the Comptroller specifi-
cally relied upon, inter alia, the power to make rules and regulations conferred
upon the agencies by FDIA section 8(n).246

In Independent Bankers Association v. Heimann,?*’ the OCC regulations

237. Id.

238. See id. § 19.21, which provides in pertinent part:

Such order may . . . require the bank or its directors, officers, employees, agents, and other

persons participating in the conduct of the affairs of the bank to cease and desist from [any

violation or practice] and, further, to take affirmative action to correct the conditions re-
sulting from any such violation or practice.
Id.

239. Id. § 19.25.

240. Id.

241. Id. § 19.26.

242, Id. § 19.29.

243. Id.

244. See 44 Fed. Reg. 19,376 (1979). See alse 12 U.S.C. § 1818(n):

In the course of or in connection with any proceeding under [12 U.S.C. § 1818], . ..

the agency conducting the proceeding . . . is empowered to make rules and regulations with

respect to any such proceedings. . . .

245. See 42 Fed. Reg. 48,518 (1977), as amended, 12 C.F.R. part 2 (1987) (credit life insurance
regulations). For other examples of this use of interpretive rulemaking authority, see 12 C.F.R.
§ 7.8000(b) (safety and soundness of service charges); id. part 337 (FDIC; unsafe and unsound bank-
ing practices); id. § 563g.10 (FHLBB; unsafe or unsound practices in connection with securities
offerings). Cf id. § 250.103(d)(2) (Fed; proposed dividends, danger to bank’s capital structure).

246. See 42 Fed. Reg. at 48,523-24,

247. 613 F.2d 1164 (D.C. Cir. 1979), cert. denied, 449 U.S. 823 (1980).
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concerning credit life insurance sold to borrowers of national banks were chal.
lenged by the Bankers Association as exceeding the Comptroller’s authority in
that regard. In effect, the problem involved the agency’s creation of substantive
rules of conduct based in part upon statutory authority which might reasonably
be read to be concerned only with procedural rules.248

The Comptroller argued that receipt by bank insiders of personal commis-
sions from credit life insurance sales, which was prohibited by the regula-
tions,24® could stimulate overselling and result in an unsound form of self-
dealing.25¢ The court noted that, under the rulemaking authority, the Comp-
troller was empowered to make rules and regulations with respect to any pro-
ceeding initiated pursuant to FDIA section 8.25! Preferring to read this grant of
authority broadly, the court expanded on this theme as follows:

There is little room for doubt, however, that the Comptroller is pro-

ceeding as Congress contemplated. National banks are perhaps as me-

ticulously regulated as any industry. Every aspect of their affairs is
scrutinized to assure financial soundness and ethical practice. The

Comptroller’s statutory duties require the closest monitoring and con-

tinuous supervision of these institutions. Thus, the Comptroller’s dis-

cretionary- authority to define and eliminate ‘“‘unsafe and unsound”
conduct is to be liberally construed.252

First National Bank of Lamarque v. Smith?33 involved a similar challenge
to previous informal directives of the Comptroller restricting credit life insur-
ance activities.2>* In upholding the Comptroller’s authority to issue such a di-
rective, the Fifth Circuit accepted the proposition that “the payment to and
retention by loan officers of commissions derived from the sale of credit life in-
surance involves an inherent conflict of interest.””25% In the court’s view, the
directives “‘represented an attempt . . . to minimize conflicts of interest, self-
dealing, and unsafe and unsound banking practices among national banks”25¢
and were therefore within the legitimate authority of the Comptroller under
FDIA section 8.

The consequences of this liberal construction of the section 8(n) rulemaking
authority are noteworthy. In a sense, the determination of the unsafe and un-
sound quality of an identified practice is removed from the context of an admin-
istrative proceeding against a particular bank for a particular activity. The
narrow question in any subsequent cease and desist proceeding becomes whether
or not the bank or an insider “is violating or has violated, or . . . is about to
violate, a . . . rule or regulation,”?57 rather than the underlying question of

248. See supra note 244 for the statutory authority.
249. See 12 C.F.R. §§ 2.2(b)(1), 2.4(a).

250. Independent Bankers Ass’n, 613 F.2d at 1168.
251. Id. at 1169.

252. Id. at 1168-69,

253. 610 F.2d 1258 (5th Cir. 1980).

254. Id. at 1260-61 & nn.3, 4.

255, Id. at 1265.

256, Id.

257. 12 US.C. § 1818(b)(1).
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whether or not the bank or an insider *‘is engaging or has engaged . . . or is about
to engage, in an unsafe or unsound practice.”258 It may be argued that cases like
Independent Bankers Association, in answering the broad question of statutory
authority, resolve the underlying question generically for all such cease and de-
sist proceedings.?5®

B. Fed Regulations

The Fed’s procedural rules are based upon a broad range of statutory au-
thority?% and a diverse assortment of adjudicatory contexts.?é! For present
purposes, the focus is upon the Fed’s implementation of the enforcement author-
ities granted by FDIA section 8. While many of the Fed’s rules in this regard
are relatively more elaborate than those of the Comptroller, overall they are
more abbreviated in structure.

Proceedings in an APA hearing are initiated by issuance of a notice to the
parties.262 Generally, an answer to the notice is required to be filed within
twenty days of service.263 Rules similar to those of the OCC regulations apply
as to required admissions and denials in the answer.264 The Fed rules are rela-
tively more specific and detailed than the OCC regulations as to such matters as
the conduct of the hearings and the authority of the presiding officer,24> and pre-
hearing practice.266 However, the Fed rules are nevertheless rather unspecific
on rules of discovery.267 _

In the civil money penalty context, proceedings are initiated by the issuance
of a notice of assessment.28 Among other things, the notice must indicate the

258. 1d.

259. See supra notes 245-52 and accompanying text for a discussion of Independent Bankers
Ass’n.

260. See 12 C.F.R. §§ 262.4, 263.1(a). In addition to the FDIA, 12 U.S.C. §§ 1817(j), 1818(n),
authority in this regard includes (/) the Federal Reserve Act, id. §§ 248(i), 504, 505; (ji) the Bank
Holding Company Act of 1956, as amended, id. §§ 1844(b), 1847(b); (iii) the anti-tying provisions,
id. § 1972(2)F); (iv) the International Banking Act of 1978, id. § 3108; and, (v} the Securities Ex-
change Act of 1934, as amended, 15 U.S.C. § 780-4.

261. See 12 C.F.R. § 263.1(b) (scope of procedural rules). In addition to the adjudicatory con-
text of FDIA section 8, 12 U.S.C. § 1818, these include: (i) suspension of member banks from use of
Fed credit facilities, per id. § 30t; (i} termination of Fed membership, per id. § 327; (iii) change in
control disapprovals, per id. § 1817(j); (iv) merger applications, per id. § 1828(c); (v) holding com-
pany adjudications, per id. §§ 1841-1843; (v/) holding company divestiture orders, per id. § 1844(e);
(vii) antitrust cease and desist proceedings, per 15 U.S.C. § 21; (vii) municipal securities dealer
sanctions, per id. § 780-4; and, (ix) civil money penalty assessments under a variety of statutory
authorities. 12 C.F.R. § 263.1(b)(10).

262. 12 C.F.R. § 263.4.

263. Id. § 263.5(a).

264. Id. § 263.5(b)-(d). Cf. supra notes 200-06 and accompanying text for a discussion of OCC
procedures with respect to answers.

265. See 12 C.F.R. § 263.6(a)-(b). See also id. § 263.6(g), (h) (further evidence; ex parte
communications).

266. Id. §§ 263.5(e), 263.6(c). See id. §§ 263.8 (depositions), 263.10 (motions).

267. But cf. id. § 263(c)(4) (prehearing conference; disclosure of witnesses); id. § 263.8
(depositions).

268. Id. § 263.23. The Fed rules recite the statutory considerations to be taken into account in
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time limit within which a request for a formal hearing must be made.2%° If a
request is made in'a timely fashion, an order for a hearing, to commence within
thirty days of the date of the order, is issued.27©

Upon consent to the notice of assessment?’! or appropriate finding by the
Fed on a hearing record that the grounds of the notice have been established, the
Fed may issue an order of assessment.2’? This order is generally effective upon
issuance.2’3

C. FDIC Regulations

As with the Fed regulations, the FDIC general rules for APA hearings
cover a wide range of statutory authorities.2’* For present purposes, the focus is
upon the FDIC’s implementation of the enforcement authorities granted by
FDIA section 8.

In this regard, the FDIC rules are essentially similar to those of the Fed.273
The rules do give relatively specific guidance as to the conduct of hearings?76
and pre-hearing practice.2’? Nevertheless, the rules are characteristically thin
on such matters as rules of evidence and discovery.2’8

D. FHLBB Regulations

Formal adjudications, whether arising under the authority of section 5(d) of
the HOLAZ27? or section 407 of the NHA,280 are governed by a unified, but
rather abbreviated, set of procedural provisions promulgated by the FHLBB.28!

determining the amount of the penalty. See id. § 263.25. Cf, supra note 184 and accompanying text
for statutory factors. The Fed rules also provide for an opportunity for an informal proceeding,
prior to the issuance of the formal notice. See 12 C.F.R. § 263.24.

269. Id. § 263.23(f). Failure to request a hearing in a timely fashion constitutes a waiver, “and
the notice of assessment shall constitute a final and unappealable assessment order.” Id. § 263.26.

270. Id. § 263.27.

271. Consent in this context would include constructive consent from failure of the assessed
party to appear at a hearing. Id. § 263.28(a).

272. Id.

273. Id. § 263.28(b). However, the notice of assessment will normally designate a date for
payment of the penalty 60 days from the issuance of the notice. Id. § 263.29(a).

274. See id. § 308.03. See also id. §§ 308.23-308.31 (termination of deposit insurance), 308.47-
308.54 (special examinations), 308.73-308.77 (change in control; disapprovals), 308.78-308.83
(change in control; civil penalties), 308.84-308.89 (municipal securities dealer sanctions), 308.90-
308.95 (exemption proceedings, per 15 U.S.C. § 78/(h)).

275. See generally id. §§ 308.04-308.22 (generally applicable procedural rules), 308.32-308.38
(cease and desist proceedings), 308.39-308.46 (suspension and removal), 308.55-308.63 (suspension
and removal; felony charges), 308.64-308.72 (civil money penalties).

276. Id. § 308.07(b).

277. See id. § 308.07(e) (prehearing conferences). Cf id. §§ 308.08 (subpoenas), 308.09 (depo-
sitions), 308.12 (motions).

278. Bur ¢f id. §§ 308.07(b)(10) (hearing procedure), 308.09 (depositions), 308.11 (rules of
evidence).

279. 12 U.S.C. § 1464(d).

280. Id. § 1730.

281. See 12 C.F.R. part 509. However, informal adjudications in connection with the removal,
suspension or prohibition of a director, officer or other person participating in an institution’s affairs,
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As with the Fed and FDIC regulations, the FHLBB’s general rules for formal
hearings cover a wide range of statutory authorities.?82 For present purposes,
the focus is upon the FHLBB’s implementation of the enforcement authorities
granted by HOLA section 5(d) or NHA section 407.

In this regard, the FHLBB rules are essentially similar to those of the bank-
ing agencies.283 Accordingly, they give relatively specific guidance as to the
conduct of hearings?#4 and pre-hearing practice.2®> However, as with those of
the other agencies, the FHLBB rules are relatively unspecific on such matters as
rules of evidence and discovery.

E. NCUA Regulations

As with the Fed and FDIC regulations, the NCUA rules for APA hearings
cover a wide range of statutory authorities.28¢ For present purposes, the focus is
upon the NCUA’s implementation of the formal enforcement authorities
granted by FCUA section 206.287

In this regard, the NCUA rules are essentially similar to those of the FDIC,
rather than following the relatively more abbreviated pattern of those of the Fed
or the FHLBB. Thus, the rules give relatively specific guidance as to the con-
duct of hearings?®® and prehearing practice.?®® There are also provisions for
notice to interested state authorities with respect to state-chartered credit unions
that are to be the subject of formal enforcement actions, to allow for corrective
action by the state authorities before the institution of proceedings by the
NCUA 2%

where a crime is charged or proven, per 12 U.S.C. §§ 1464(d)(5), 1730(h), are subject to the proce-
dures of a separate part of the FHLBB regulations. See 12 C.F.R. part 509a.

282. See 12 C.F.R. § 509.1. Aside from cease and desist, suspension and removal and related
civil money penalty authorities, the statutory authorities in this regard include: (/) removal of an
FHLB-member institution from membership, per 12 U.S.C. § 1426(3); (i) depriving any nonmember
borrower of FHLB advances, per id.; (iii) termination of deposit insurance, per id § 1730(b)
(iv) controlling influence determinations, per id. § 1730(a)(2)(D); (v) change in control determina-
tions, per id. § 1730(q)}(4); (v/) holding company termination proceedings, per id. § 1730ath)(5)(A);
and, (vii) holding company civil penalty, per id. § 1730a(3)}(4)}(C).

283. See generally 12 C.F.R. §§ 509.2-509.22 (FHLBB procedural provisions).

284. See id. § 509.6.

285. See id. §§ 509.5a (informal settlements), 509.6(b) (prehearing conferences), 509.8 (deposi-
tions), 509.10 (motions).

286. See id. § 747.101(a) (scope of procedural rules). Aside from cease and desist, suspension
and removal and related civil money penalty authorities granted under FCUA section 206, 12 U.S.C.
§ 1786, the statutory authorities in this regard include: (i) charter suspension or revocation, per id.
§ 1766; (ii ) termination of deposit insurance, per id. § 1786(b); and, (iii) termination of membership
in the NCUA Central Liquidity Facility, per id. § 1795¢c(e)(3).

287. 12 U.S.C. § 1786.

288. 12 C.F.R. § 747.106.

289. See id §§ 747.104(e} (informal settlements), 747.106(c) (prehearing conferences),
747.107(e)-(h) (depositions), 747.109 (motions).

290. Id. § 747.101(c). The corrective action must be taken by the state authorities “within such
time as the [NCUA] Board deems appropriate in light of the circumstances of the case” as specified
in the notice to the state authorities. fd. In addition, the regulations expressly provide that this
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IV. JubpIiCiIAL INTERPRETATIONS

While it is clear that the federal judiciary is cognizant of the expertise of the
federal regulators,2?! in the area of bank regulatory enforcement the courts ap-
pear to have taken their review role quite seriously.2°2 In this regard, the statu-
tory framework authorizing bank regulatory enforcement actions provides an
integral, if limited, role for judicial review in the enforcement area.2%3

This section first considers the standard of judicial review applicable to for-
mal enforcement actions.2?* The section then examines the results of judicial
decisions concerning a range of interpretive issues raised by these enforcement
actions.2”5

A. Standard of Judicial Review

In First National Bank of Eden v. Department of Treasury,2%¢ the Eighth
Circuit relied upon the APA in determining that its review of the Comptroller’s
findings with respect to a cease and desist order was limited to the question of
whether or not the findings were supported by substantial evidence on the record
as a whole.2?” Moreover, having determined that there was such supporting
evidence,2°8 the court took the position that, in light of the Comptroller’s exper-
tise and discretion in this area, his decision as to the appropriate corrective ac-
tion to be taken was not to be disturbed unless it was shown to be arbitrary or
capricious.2®® The court therefore concluded that the order was a valid exercise
of the Comptroller’s authority and that no abuse of discretion had occurred.3%

While the federal regulators have been granted significant authority in the
enforcement area and are usually accorded a high degree of judicial deference,
the case law indicates that this deference is far from uncritical. First National
Bank of Bellaire v. Comptroller of the Currency,°! is illustrative of a challenge
to an OCC determination that the bank’s capital position involved unsafe and

requirement is not available to the credit union or individual subject to a notice or order as a ground
for attacking the validity of the notice or order. Id.

291. For a compelling discussion of the extent to which the judiciary has deferred to the regula-
tors in light of this cognizance, specifically in the chartering area, see Scott, In Quest of Reason:
Licensing Decisions of the Federal Banking Agencies, 42 U. CHi1. L. REv. 235, 268 (1975).

292. See infra notes 301-28 and accompanying text for a discussion of judicial review of the
regulators.

293. See supra note 149 and accompanying text for a discussion of the effects of judicial review.

294. See infra notes 296-339 and accompanying text.

295. See infra notes 340-483 and accompanying text.

296. 568 F.2d 610 (8th Cir. 1978).

297. Id. at 611. See also Bank of Dixie v. FDIC, 766 F.2d 175 (5th Cir. 1985) (FDIC determi-
nation of unsafe and unsound practices supported by substantial evidence).

298. 568 F.2d at 611. Cf. Larimore v. Conover, 775 F.2d 890, 895 (7th Cir. 1985), rev'd en
banc sub nom. Larimore v. Comptroller of the Currency, 789 F.2d 1244 (7th Cir. 1986) (lack of
statutory authority).

299. 568 F.2d at 611-12. See Dakota Nat’l Bank & Trust Co. v. First Nat’l Bank & Trust Co.,
554 F.2d 345, 350-51 (8th Cir.) (standard of review; question of law), cert. denied, 434 U.S. 877
(1977); Larimore, 715 F.2d at 895-96 (standards of review; findings of fact and choice of remedies).

300. First Nat’l Bank of Eden, 568 F.2d at 611.

301. 697 F.2d 674 (5th Cir. 1983).
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unsound practices. Although acknowledging the wide latitude afforded the
Comptroller, the Fifth Circuit held that “[tjhe Comptroller must be able to ar-
ticulate a correlation between the action taken and the reason given for the ac-
tion.””302 Reasons that are in fact mere rhetoric were not sufficient and indicated
arbitrary action.3°3 The Bellaire court reasoned:

In reviewing the Comptroller’s findings we must not substitute our

judgment for that of the Comptroller. This Court must determine if

the Comptroller made a reasonable finding, not whether it [sic] made a

correct finding. The findings are unreasonable if there is no rational

connection between the evidence as a whole and the findings.3%4

Addressing the appropriate standard of judicial review, the court explained
the two-stage process to be applied in reviewing bank regulatory enforcement
action:

Judicial review of statutory cease and desist orders is a two-part pro-

cess. First the court must satisfy itself that there is substantial evi-

dence to support the order. Next the court must test the remedy

against the arbitrary and capricious standard.303

Two decisions by the Eighth Circuit, involving a cease and desist order
issued by the FDIC against an insured state nonmember bank, also illustrate the
application of the APA in assessing the adequacy of the agency’s procedures.
The decisions concerned a cease and desist order arising out of violations of the
Truth in Lending Act (“TILA”)3%6 and the Fed’s Regulation Z,3°7 implement-
ing TILA.

In Citizens State Bank of Marshfield, Missouri v. FDIC (“Marshfield I"),08
the court remanded to the FDIC for further consideration of the Regulation Z
matters, after concluding that the FDIC had not sufficiently articulated its rea-
sons and basis for its order.3%® In its second decision, Marshfield II3'° after
remand, the court concluded that the FDIC had adequately corrected the defi-
ciencies noted in Marshfield 1.3'! However, the Marshfield II court went on to
hold that the order was arbitrary and capricious insofar as it related to conduct
that had once constituted a technical violation of TILA, but which had subse-
quently become lawful under the 1980 amendments to TILA 312

In setting aside the cease and desist order, the court reasoned:

Common sense and fairness dictate that Citizens Bank not be exposed
to such liability on the basis of practices, now lawful, which once con-

302. Id. at 680.

303. Id.

304. Id. at 685 (citations omitted).

305. Id. at 686 (citing Groos Nat’l Bank v. Comptroller of the Currency, 573 F.2d 889 (5th Cir.
1978) (judicial review of statutory cease and desist order is two-part process)).

306. 15 U.S.C. §§ 1601-1614.

307. 12 C.F.R. part 226 {1982).

308. 718 F.2d 1440 (8th Cir. 1983).

309. Id. at 1444.

310. 751 F.2d 209 (8th Cir. 1984).

311. Id. at 214,

312. Id. at 214-15 & nn.6-8.
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stituted technical violations of legislation that Congress has amended

expressly because of its concern with imposing penalties for disclosure

errors such as many of those before us.313

To similar effect is Anonymous v. FDIC,3'4 in which the court remanded to
the FDIC because of the agency’s failure to provide a statement of reasons suffi-
ciently detailed to permit the court to review the FDIC’s exercise of its discre-
tion in the administrative proceeding.3!'> The FDIC had instituted an action
pursuant to section 8(e) of the FDIA316 to suspend and remove a bank director.
In response, the director brought an action, pursuant to section 8(f),3!7 seeking
a temporary restraining order and a stay of the suspension order.3!8

The Anonymous court noted that the FDIC had provided neither its em-
ployees nor the courts any guidance as to the use of the agency’s suspension and
removal powers under section 8(e)(4) of the FDIA.31? Rejecting the FDIC’s
argument that the section provides the agency with “unfettered discretion’” on
the basis of its regulatory expertise,32° the court emphasized that “[o]ne of the
most elementary principles of judicial review of discretionary agency action is
that the agency must provide a statement of reasons that is sufficiently detailed
to permit a reviewing court to determine whether that discretion was exercised
properly.”32}

In Anonymous, the evidence considered by the FDIC consisted largely of
untested affidavits by the respective parties. Consequently, the court held, the
plaintiff director satisfied the traditional criteria for preliminary injunctive relief
under the circumstances.3??

With respect to questions of statutory construction, the Seventh Circuit,
sitting en banc,32> has applied the “contrary to law” standard in holding that the
Comptroller lacked statutory authority under section 8(b)(1) of the FDIA324 to
impose personal liability on bank directors for losses resulting from approval of
loans in excess of statutory lending limits.32> The appropriate remedy was in-
stead an action under the National Bank Act (“NBA”).326 To this extent, then,
there are statutory limits to the broad enforcement powers granted the
regulators.

In Gulf Federal Savings & Loan v. FHLBB,3?7 the Fifth Circuit rejected an

313. Id. at 216,

314. 617 F. Supp. 509 (D.D.C. 1985).

315. Id. at 513-14.

316. 12 US.C. § 1818(e).

317. Id. § 1818(f).

318. Anonymous, 617 F. Supp. at 511.

319. Id. at 513-14.

320. Id. at 514.

321. Id. (citations omitted).

322. Id. at 515.

323. See Larimere v. Comptroller of the Currency, 789 F.2d 1244 (7th Cir. 1986).
324. 12 US.C. § 1818(b)(1).

325, See id. § 84.

326. Larimore, 789 F.2d at 1253.

327. 651 F.2d 259 (5th Cir. 1981), cert. denied, 458 U.S. 1121 (1982).
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FHLBB argument for broad statutory discretion in the enforcement area, in ac-
cordance with a “cradle to grave” approach to the regulation of thrift institu-
tions. Rather, the court argued, the statutory formula of “‘unsafe or unsound”
practices was restricted to practices with a reasonably direct effect on a thrift
institution’s financial soundness.328

The jurisdiction of federal district courts to review agency determinations
with respect to unsafe and unsound banking practices has been addressed in Mid
America Bancorp. v. Board of Governors.??° In 1979 Mid America, a muitibank
holding company located in Minnesota, filed notice of a stock redemption plan
with the Fed. The Fed concluded that the plan would “unduly burden the earn-
ings and capital of Mid America’s subsidiary banks and would constitute an
unsafe and unsound practice.”33° Mid America amended the plan to comply
with the Board’s recommendations.33! Thereafter, however, the majority share-
holders of the holding company announced a plan to liquidate it.332 The Fed
instituted both permanent and temporary cease and desist proceedings, as well
as civil money penalty proceedings against Mid America.33? In turn, Mid
America sought to enjoin the proceedings in federal district court.334

The court recognized that section 8(i) of the FDIA335 withdrew from the
district courts the jurisdiction to enjoin or otherwise review administrative pro-
ceedings under section 8.336 In the court’s view, there had been no deviation by
the Fed from its statutory authority, and the court therefore lacked jurisdiction
to enjoin the cease and desist proceedings.33” Consequently, all administrative
remedies had to be exhausted before resort to the courts.338 Finally, with re-
spect to the temporary cease and desist order, the court denied injunctive relief,
reasoning that the alleged potential harm to the plaintiffs was not irreparable.®3?

328. Id. at 265.

329. 523 F. Supp. 568 (D. Minn. 1980).

330. Id. at 570.

331. Id. at 571-72.

332. Id. at 572.

333. /d. at 572-73.

334, Id. at 573.

335. 12 US.C. § 1818(i)(1) provides:

The appropriate Federal banking agency may in its discretion apply to the United

States district court . . . within the jurisdiction of which the home office of the bank is

located, for the enforcement of any effective and outstanding notice or order issued under

this section, and such courts shall have jurisdiction and power to order and require compli-

ance herewith; but except as otherwise provided in this section no court shall have jurisdiction

to affect by injunction or otherwise the issuance or enforcement of any notice or order under

this section, or to review, modify, suspend, terminate, or set aside any such notice or order.
Id. (emphasis added).

336. 523 F. Supp. at 575.

337. Id. at 577. In addition, the court determined that the notice of assessment of a civil money
penalty was within the Fed’s authority under the Bank Holding Company Act, 12 U.S.C. § 1847.
See Mid America, 523 F. Supp. at 577.

338. 523 F. Supp. at 577.

339. Id. at 578.
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B. Analysis of Judicial Interpretations
1. The concept of “unsafe and unsound™ practices

Potentially one of the most effective powers of the *““appropriate regula-
tor”340 is its ability to terminate an activity of a bank that the regulator deter-
mines to be an “unsafe or unsound” practice in conducting the business of the
bank.?*! The concept of an unsafe or unsound banking practice is therefore one
of the key triggering concepts for federal bank supervisory powers. It serves
multiple purposes, including: the basis on which a significant number of bank
supervisory actions are taken, at least in part;342 the legal basis on which federal
agencies have determined that certain practices are per se improper;343 and, in
general, a basis for agency rulemaking, 344 :

The concept is one that touches the entire operation of a bank.345 Conse-
quently, it is difficult to articulate an all-inclusive definition of the activities that
are covered by the concept. Nevertheless, courts at both the federal and state
level have delineated the meaning of the concept within the context of supervi-
sory actions.

The concept has a pedigree that markedly predates its introduction into
section 8(b) of the FDIA. A 1908 California case, People v. Bank of San Luis
Obispo,34¢ is illustrative. There the court held that the term “unsafe” had a
broad and expansive meaning, reasoning as follows:

It is true that the Phrase “unsafe . . . to continue to transact business,”

as used in the act,'347 is broader than the term “insolvent,” and that a

finding that it is unsafe for a banking corporation to continue business

does not necessarily mean that it is insolvent. But the converse of this

is not true. The act clearly contemplates that it is unsafe for an insol-

vent banking corporation to continue business. . . .348

Indeed, state courts have often addressed the concept of bank safety and
soundness. The majority of these cases have arisen within the context of state
banking statutes designed to ensure a sound financial system,34° and the concept
is a familiar one. The recent California case of Perdue v. Crocker National

340. Cf. supra note 53 (statutory powers of “‘appropriate regulators™).

341. See, e.g, 12 U.S.C. §§ 1464(d)(2)(A) (HOLA provision), 1818(a), (b),(e) (FDIA provi-
sions). See also supra note 147 for a discussion of the meaning of the term.

342. See, e.g., infra notes 496-98 and accompanying text for a discussion of unsafe or unsound
practices that formed the basis for enforcement actions.

343. See, eg., 12 C.F.R. 563g.10 (FHLBB, unsafe or unsound practices in connection with
securities offerings).

344. See supra notes 254-59 and accompanying text for a discussion of agency rulemakings.

345. Bur ¢f Gulf Fed. Sav. & Loan Ass’n v. FHLBB, 651 F.2d 259 (5th Cir. 1981) (limiting
concept to financial soundness), cert. denied, 458 U.S. 1121 (1982).

346. 154 Cal. 194, 97 P. 306 (1908).

347. Act of Mar. 24, 1903, ch. 266, § 10, 1903 Cal. Stat. 365, 368, repealed by Financial Code
of 1951, ch. 364, 1951 Cal. Stat. 829.

348. 154 Cal. at 201, 97 P. at 309.

349. See, e.g., City of Pittsburgh v. Allegheny Valley Bank of Pittsburgh, 488 Pa. 544, 551, 412
A.2d 1366, 1369 (1980) (safe and sound conduct); Ann Arbor Bank and Trust Co. v. R. Francis, 85
Mich. App. 131, 144, 270 N.W.2d 725, 733 (1978) (“‘destructive and unsound™); Cross County Sav.
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Bank 330 affords an interesting example of the interplay of state and federal reg-
ulatory policies. In Perdue, the California Supreme Court addressed the validity
of the defendant bank’s practice of assessing charges for processing checks
drawn on commercial checking accounts without sufficient funds. The Perdue
court held that the bank’s customer signature card, authorizing the charges, was
a valid contract.35! Although the court held that plaintiff’s claim that the signa-
ture card was employed in a deceptive and misleading manner failed to state a
cause of action, the depositor was granted leave to amend the complaint.352

Within the context of bank safety and soundness, the court also examined
the validity of a challenged California law prohibiting unreasonable charges or
unconscionable penalties.333 Significantly, the court concluded that the applica-
tion of state law to bank service charges was not preempted by a comprehensive
federal statutory scheme governing this field.33* The court rejected the argu-
ment of the California Bankers Association as amicus, to the effect that the pro-
visions of FDIA section 8(e)?35 created an actual conflict between state and
federal law sufficient to preempt the state law.35% The court reasoned that, if the
mere possibility that bank directors might deem compliance with a state law to
be an unsound banking practice was sufficient to trigger liability under FDIA
section 8(e) (and hence preemption), the nation’s dual banking system would
disappear for all practical purposes.57

Of course, the regulatory term “‘unsafe or unsound” has long since been
codified into federal law, with the result that the contours of the concept are of
singular importance to federal supervisory efforts. The various affected federal
regulators have often expressed concern over the need to clarify and elaborate
upon the concept. So, for example, the FDIC Chairman made the following
observations in testimony before the Senate Banking Committee:

A particular activity not necessarily unsafe or unsound in every in-
stance may be so when considered in light of all relevant facts. Like
many other generic terms widely used in the law, such as “fraud,”
“negligence,” ‘““probable cause” or “good faith,” the term “unsafe or
unsound practices” has a central meaning which can and must be ap-
plied to constantly changing factual circumstances. Generally speak-
ing, an unsafe or unsound practice embraces any action or lack of
action, which is contrary to generally accepted standards of prudent
operation, the possible consequences of which, if continued, would be
abnormal risk of loss or damage to an institution, its shareholders, or

& Loan Ass’n v. Stebert, 93 Misc. 2d 609, 610-11, 403 N.Y.S.2d 864, 865-67 (1978) (“safe and sound
conduct;” “unsound and destructive competition’).

350. 38 Cal. 3d 913, 702 P.2d 503, 216 Cal. Rptr. 345 (1985), appeal dismissed, 475 U.S. 1001
(1986).

351. Id. at 922, 702 P.2d at 509-10, 216 Cal. Rptr. at 351.

352. Id. at 944, 702 P.2d at 525, 216 Cal. Rptr. at 367.

353. Id. at 932, 702 P.2d at 516, 216 Cal. Rptr. at 358.

354. Id. at 942, 702 P.2d at 523, 216 Cal. Rptr. at 358.

355. 12 US.C. § 1818(e).

356. Perdue, 38 Cal. 3d at 933, 702 P.24 at 517, 216 Cal. Rptr. at 359.

357. Id. at 942, 702 P.2d at 524, 216 Cal. Rptr. at 366.
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the [FDIC] insurance fund.38

Similarly, the OCC has taken the position that unsafe or unsound practices
may be defined as those which “may be generally viewed as conduct deemed
contrary to accepted standards of banking operations which might result in ab-
normal risk of loss to a banking institution or shareholder.”35 This formulation
was cited with approval by the Fifth Circuit in Groos National Bank v. Comp-
troller of the Currency.3®® There the court noted:

The phrase ‘“unsafe or unsound banking practice” is widely used in the

regulatory statutes and in case law, and one of the purposes of the

banking acts is clearly to commit the progressive definition and eradi-
cation of such practices to the expertise of the appropriate regulatory
agencies.36!

With the relatively increasing use of cease and desist orders, courts have
more frequently been called upon to delineate the scope of the term ‘“‘unsafe or
unsound practice.” In general, the experience has been favorable to the discre-
tion of the bank regulators. One reason for this may be the comparatively
favorable standard of judicial review which the courts have applied in reviewing
agency orders.362

The courts have been relatively flexible in interpreting the scope of the “un-
safe and unsound” enforcement provisions. In First State Bank of Wayne
County v. FDIC,363 for example, the Sixth Circuit held that, despite the fact that
the bank had improved its loan policy, a cease and desist order was warranted to
prevent future abuses.3%* Indeed, the courts have generally recognized that vol-
untary cessation of a prohibited practice is not a sufficient ground for challeng-
ing the issuance of a cease and desist order.3%®> In upholding the FDIC’s order,
the Sixth Circuit adopted the reasoning of the ALJ: :

The facts of this case support the issuance of a cease and desist order.

Such an order is an appropriate instrument to deter and prevent future

abuses, to correct conditions which have resulted from the unsafe and

unsound practices and violations, and to protect the shareholders of

the Bank and insure their security in the future. . . . It is also signifi-

cant to recognize that this is not a case where the Bank voluntarily

ceased the complained of practices; rather, the cessation of the activi-

ties were directly related to the examination undertaken by the FDIC

358. George LeMaistre, Chairman, FDIC, Testimony before the Senate Committee on the Sub-
ject of Overdrafts and Correspondent Banking Practices, CIS, S-241-25 (1977). Cf. First Nat'l Bank
of Bellaire, 697 F.2d at 674, 685 (“‘unsafe and unsound” practice generally contrary to accepted
standards of operation that might result in abnormal risk of loss).

359. First Nat’l Bank of Eden, 568 F.2d at 611 n.2.

360. 573 F.2d 889 (5th Cir. 1978).

361. Id. at 897. See aiso Independent Bankers Ass’'n v. Heimann, 613 F.2d 1164, 1168-69
(D.C. Cir. 1979) (upholding Comptroller’s credit life insurance regulations, 12 C.F.R. part 2 (1979),
as authorized under 12 U.S.C. § 1818(n) and endorsing liberal construction of authority to define
and eliminate unsafe and unsound conduct), cert. denied, 449 U.S. 823 (1980).

362. See, e.g., First Nat’! Bank of Eden, 568 F.2d 610.

363. 770 F.2d 81 (6th Cir. 1985).

364. Id. at 82-83.

365. See First Nat’'l Bank of Bellaire, 697 F.2d at 681; Marshfield I1, 751 F.24 at 215.

HeinOnline -- 61 Tenple L. Rev. 771 1988



772 TEMPLE LAW REVIEW [Vol. 61

and that agency’s action.366

There are, however, some absolute limits to this flexibility, delineated by the
limits of the statutory grant of authority as interpreted by the courts. In Gulf
Federal Savings & Loan Association,3%” for example, the Fifth Circuit addressed
the limits of the FHLBB’s statutory authority to issue cease and desist orders.
Gulf Federal had challenged the FHLBB order requiring it to cease and desist
from calculating interest on loans under the 365/360 method,3%% when the loan
agreements called for the 365/365 method.36°

Gulf Federal argued that the challenged order was unrelated to the
FHLBB’s traditional function of assuring the financial integrity of thrift institu-
tions.37C To the contrary, the FHLBB asserted that it had “cradle to grave”37!
authority to regulate thrifts under its supervisory authority and that the order
was a legitimate exercise of that authority.372

In the Gulf court’s view, the FHLBB argument for judicial deference was
misplaced, for the delimitation of the FHLBB’s cease and desist powers required
judicial, not administrative, expertise.>’* In this regard, the court reasoned, the
“breadth of the unsafe or unsound practice formula is restricted by its limitation
to practices with a reasonably direct effect on the {Savings & Loan’s] financial
soundness.”3’* The court also stressed the definition of unsafe practices dis-
cussed in congressional testimony at the time of the enactment of the FHLBB’s
cease and desist authority:

Generally speaking, an “unsafe or unsound practice” embraces any ac-

tion, or lack of action, which is contrary to generally accepted stan-

dards of prudent operation, the possible consequences of which, if
continued, would be abnormal risk or loss or damage to an institution,

its shareholders, or the agencies administering the insurance funds.37>

In the court’s view, the risks the FHLBB identified with respect to Gulf
Federal’s use of inconsistent contract terms37¢ bore only the most remote rela-
tionship to the Savings & Loan’s financial soundness or to the risk to the deposit
insurance fund.3?” In holding that the cease and desist order was unauthorized
under the FHLBB’s statutory powers, the court expressly limited unsafe and
unsound practices to practices affecting an institution’s financial condition.378

An interesting variation on this problem is presented by Otero Savings &

366. First State Bank, 770 F.2d at 82-83.

367. 651 F.2d 259 (5th Cir. 1981), cert. denied, 458 U.S. 1121 (1982).

368. 651 F.2d at 261. _

369. Id. at 262.

370. Id.

371. Id.

372, Id.

373. Id. at 263.

374. Id. at 264,

375. Id. (citing 112 CoNG. REC. 26,474 (1966) (remarks of FHLBB Chair John Horne)).

376. Gulf Federal Savings, 651 F.2d at 264.

377. The estimated overcharges totaled approximately $80,000 on assets of approximately $75
million. 651 F.2d at 264 n.4.

378. Id. at 265.
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Loan Association v. FHLBB,37° in which a cease and desist order based upon a
violation of law, rather than an unsafe or unsound practice, was challenged and
the appropriateness of the remedy questioned. The order found the Savings &
Loan’s “Check-In” program in violation of a federal law prohibiting deposit in
or withdrawal from interest-bearing accounts through negotiable or transferable
third-party instruments.?8® The order directed the Savings & Loan to close such
accounts held by for-profit corporations and partnerships and to cease offering
such instruments.38!

Otero Savings & Loan argued that it had not violated the statutory prohibi-
tion in question,382 and that in any event the regulatory agencies had no author-
ity to require the remedy mandated by the order.3®3 To the contrary, the
Savings & Loan argued, only the Attorney General had the authority to enforce
the prohibition.3®* In response, the FHLBB and the FSLIC relied upon the
general cease and desist authority available to them.383 In this view, the FSLIC
had the statutory authority to initiate cease and desist proceedings to prevent the
violation of any law.386

In concluding that the FHLBB and the FSLIC had statutory authority
under the cease and desist provisions to enforce the prohibition, the court re-
jected the Savings & Loan’s assertion that a successful challenge to the exercise
of that authority on the facts of the case would not “weaken the FSLIC’s ability
to ‘discharge its basic mission of ensuring the safe and sound operation of in-
sured institutions.’ 387 In this regard, the court reasoned:

[T]he coherence of the regulatory scheme would be disrupted by a
holding that § 1832 can only be enforced by the Attorney General.
Given the broad language of § 1730(e) [the cease and desist authority],
we hold that the FSLIC, with its expertise in financial matters, may
use its cease-and-desist powers to remedy violations of § 1832 which
expresses an important policy on regulation of the operation of state
chartered insured institutions, along with others covered by the Act.33®

The courts have in fact found it possible to work with the flexible concept of
“unsafe and unsound” practices, and to give it definite content. So, for example,
among the kinds of specific actions or activities that have been held to represent
unsafe or unsound banking practices may be included the following:

379. 665 F.2d 279 (10th Cir. 1981).

380. Id. at 281. See 12 U.S.C. § 1832(a) (1976) (restrictions on interest-bearing accounts).
381. 665 F.2d at 281.

382. Id. at 282.

383. Id. at 284.

384. Id. (citing 28 U.S.C. § 516 (1976) (conduct of litigation generally reserved to Department
of Justice)).

385. Id. at 283 (citing 12 U.S.C. § 1730(e)(1) (1976) (regulator may issue and serve notice of
charges where insured institution has violated law, rule, or regulation)).

386. 665 F.2d at 283-84.
387. Id. at 286.
388. Id.
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(i) a pattern of loans made with inadequate security;>#°

(ir) inordinate concentration of extensions of credit to one bor-
rower and the borrower’s related interests;39°

(i1i) excessive volume of low quality assets in relation to total eq-
uity capital, due to hazardous lending and lax collection practices;3°!

(iv) excessive volume of overdue loans in relation to gross loans,
due to hazardous lending and lax collection practices;392

(v) inadequate loan policies;393
(vi) accumulation of an inordinate amount of unsafe assets, in re-
lation to gross capital;3%4

(vii) failure to implement adequate internal controls and auditing
procedures;393

(viii)) failure to maintain adequate credit information on certain
debt obligations in bank’s investment portfolio;396

(ix) payment of excessive bonuses to bank officers;3%”
(x) payment of excessive salaries to bank officers;398
(xi) conflicts of interest and self-dealing by bank officials;3%?

(xii) undue burden on earnings and capital resulting from pro-
posed stock redemption;*©

(xiii) violations of lending limits;4°! and,
(xiv) unconscionable service charges.*02

Presumably, charges of unsafe and unsound practices may also be interre-
lated to violations of statutory restrictions as well.403

389. See Bank of Dixie, 766 F.2d at 176 (value of collateral securing loans had declined so that
loans no longer adequately pretected).

390. See id. at 176 n.1 (extensions of credit aggregating 47% of bank’s total equity capital);
Groos Nat'l Bank, 513 F.2d at 896-97 (extenstons of credit in violation of written agreement with
agency).

391. See Bank of Dixie, 766 F.2d at 176 n.1.

392, See id.

393. See First State Bank v. FDIC, 770 F.2d 81, 82 (6th Cir. 1985) (FDIC can issue cease and
desist order even though bank has voluntarily ceased unsound banking practices).

394. See First Nat'l Bank of Eden, 568 F.2d at 611 n.1 (unsafe assets representing 37% of gross
capital funds).

395. See id.

396. See id. Cf. 12 C.F.R. § 1.8 (OCC investment securities regulations; credit information
requirements).

397. See First Nat’l Bank of Eden, 568 F.2d at 611 n.1.

398. See id.

399. Independent Bankers Ass’n, 613 F.2d at 1168 (personal commissions for sales of credit life
insurance in connection with extensions of credit by bank); First Nat'l Bank of Lamarque, 610 F.2d
at 1265 (distribution of credit life insurance commissions to bank insiders).

400. Cf. Mid America Bancorp., 523 F. Supp. at 570-71 (no prohibition by Board of proposed
stock redemption transaction following bank’s amendment of initial proposal).

401. See del Junco, 682 F.2d at 1341 (lending limitations under 12 U.S.C. § 84).

402. Cf. Perdue, 38 Cal.3d at 933 n.20, 702 P.2d at 517 n.20, 216 Cal. Rptr. at 359 n.20 (Comp-
troller of Currency can enjoin bank service charge which he considers unsound practice).

403. See First Nat'l Bank of Bellaire, 697 F.2d at 678 (violations of 12 U.S.C. §§ 29, 375).
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2. Violations of written agreements

It should be noted that the cease and desist power may also be triggered by
violation of a written agreement with the appropriate regulator.4* Presumably,
the material terms of the underlying agreement should relate to conduct which
itself would arguably be unsafe or unsound. However, this is not spelled out in
the legislation itself, and is not fully tested by judicial reaction to cease and
desist orders issued on the basis of violations of such agreements. Groos Na-
tional Bank illustrates the point.#%> There the court held that extensions of
credit by a bank in violation of a previous written agreement between the bank
and the OCC constituted unsafe and unsound practices.4%¢

A 1973 bank examination had revealed several apparently illegal and unsafe
practices, including a high percentage of high-risk loans to Clinton Manges, a
controlling shareholder of the bank.407 After the institution of cease and desist
proceedings, the parties entered into an agreement, under which the bank was to
deconcentrate its loans and to render them less risky.*0® Article II of the agree-
ment precluded all loans and extensions of credit, direct or indirect, to any
shareholder owning five percent or more of the bank’s voting securities, as well
as to such a shareholder’s “related companies or individually,”4°

In 1976 the Comptroller discovered that three extensions of credit had ap-
parently been made to Manges in violation of the 1973 agreement.#1? Before the
Comptroller instituted cease and desist proceedings, the bank brought an action
for declaratory judgment that the agreement was invalid.4!! Thereafter, the
Comptroller issued a temporary cease and desist order.412 After hearings before
an ALJ, a final cease and desist order was entered and the bank appealed.!3

The Fifth Circuit affirmed the Comptroller’s order and rejected the bank’s
argument that the 1973 agreement was invalid because of a lack of considera-
tion.#14 In the court’s view, the statutory provision in question “provides that a
cease and desist order may issue upon any violation of an agreement between the
agency and a bank and says nothing of consideration.”4!> Accordingly, the
court concluded, the challenged 1975 extensions of credit violated a valid agree-
ment within the meaning of the statute and the violations were unsafe and un-
sound practices.#16

404. See supra notes 145-50 and accompanying text for a discussion of statutory authority.

405. Groos Nat’'l Bank, 573 F.2d at 896 (cease and desist order may issue upon any violation of
an agreement between agency and bank even where agreement lacks consideration).

406. Id. at 896-97.

407. Id. at 892,

408. Id.

400. Id.

410. Id. at 892-93.

411. Id. at 893.

412. Id.

413. Id.

414. Id. at 896.

415. Id. (citing 12 U.S.C. § 1818(b) (1976)).

416. Id. at 897.
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3. Scope of suspension and removal powers

With regard to the suspension and removal powers of the regulators, the
results have been mixed. In Manges v. Camp,*'7 for example, the OCC had
issued an order prohibiting Manges, a controlling shareholder of a national
bank, from participation in the affairs of the bank, in light of past felony
charges.#!® Manges brought suit challenging the order and seeking an injunc-
tion restraining the OCC from enforcing the order.41?

The issue in Manges was, therefore, whether the OCC had acted within the
scope of its authority under 12 U.S.C. § 1818(g)(1).42° The Comptroller argued
that the provision covered not only present conduct but also past felony charges
and convictions.#2! The purpose of the provision, in the court’s view, was to the
contrary “to routinely eliminate any person who is convicted or charged with a
felony involving a breach of trust while he is at the same time participating in
the affairs of a national bank.”4?? Accordingly, the court reversed the trial court
and directed that the injunction be issued.423

The suspension and removal provisions may also be triggered by a failure to
act, as well as by improper conduct. This point is illustrated in Brickner v.
FDIC,*2* where an assistant cashier and a vice president appealed from an
FDIC order removing them from their positions.#2> The underlying facts in-
volved the improper conduct of the cashier of the bank, who had repeatedly
made unauthorized extensions of credit in excess of the bank’s lending limit.42¢
The cashier had resigned at the request of the FDIC.#27 Thereafter, the FDIC
determined that the collateral securing the unauthorized extensions of credit no
longer existed.#2® Removal proceedings were subsequently initiated against the
assistant cashier and the vice president, based upon their failure to act with re-
spect to the cashier’s activities.42?

The FDIC had charged that in tolerating the cashier’s activities the two
officers had breached their fiduciary duties to the bank and had demonstrated a
willful or continuing disregard for the safety and soundness of the bank.43° The

417. 474 F.2d 97 (5th Cir. 1973).

418. Id. at 98.

419. Id

420. Id. at 99-100. Cf. supra notes 163-65 and accompanying text for a discussion of the statu.-
tory authority.

421. 474 F.2d at 100.

422. Id. at 100-01.

423, Id. at 101, This was not the end of Mr. Manges’ difficulties, however. As was noted
earlier, his activities were later the subject of a cease and desist order upheld by the Fifth Circuit in
Groos Nat’l Bank, 573 F.2d 889 (5th Cir. 1978).

424. 747 F.2d 1198 (8th Cir. 1984).

425, Id. at 1201. See 12 U.S.C. § 1818(e)(1) (where director or officer of insured bank breaches
fiduciary duty, agency may serve notice of intention to remove from office).

426. See Brickner, 747 F.2d at 1200.

427. Id

428. Id.

429, Id. at 1200-01.

430. Id. at 1200.
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Eighth Circuit upheld the removal order, reasoning that

petitioners admittedly knew for months that [the cashier] was engaging

in unsafe and unsound banking practices, yet they failed to disclose

this knowledge to the other directors or to take suitable action to pre-

vent substantial losses to the Bank. We find no error in the FDIC’s

determination that petitioners’ conduct demonstrated the sort of “con-
tinuing disregard” contemplated by the statute.43!

Thus, continuing inactivity on the part of officers, in the face of known
unsafe and unsound practices on the part of another officer, constitutes improper
“conduct” for purposes of the removal authority of the FDIA. It should be
noted, however, that the court appears to be working not with a notion of deriv-
ative or vicarious liability, but rather with an implicit affirmative fiduciary duty
to disclose, or otherwise act to correct, unsafe or unsound practices within their
knowledge. Failure to act in face of this duty constitutes improper behavior.

4. Administrative discretion to fashion remedies

One issue that has arisen in judicial review of formal adjudications has been
the scope of the agencies’ discretion in fashioning remedies for criticized activi-
ties of banks. Generally, the agencies have been accorded a wide degree of dis-
cretion in this regard, subject to minimal judicial review. So long as predicate
factual findings are supported by substantial evidence,**? the decision of an
agency as to the appropriate remedy to be imposed is left to the regulatory ex-
pertise and discretion of the agency, unless it is shown to be arbitrary or capri-
cious.4?3 Certain particular situations have on occasion strained the limits of
judicial deference in this regard.

It should be emphasized that there are clear indications in the case law in
this area that the courts have treated the issue of bank regulators’ administrative
discretion as to remedies in accordance with generally applicable principles of
administrative law. Thus, in Otero Savings & Loan Association,*3* on the issue
of the substantive terms of the cease and desist order in that case, the Savings &
Loan argued that the FSLIC’s remedial power did not extend to requiring that
an insured institution refrain from conduct once prohibited but currently law-
ful.#35 To the contrary, Otero Savings & Loan argued that the agency’s author-
ity was limited to ordering a cessation of unlawful conduct.43¢ In examining
this argument, the Tenth Circuit endorsed the views expressed in such cases as
American Power & Light Co. v. SEC*37 and Phelps Dodge Corp. v. NLRB,*38 to
the effect that “ ‘the relation of remedy to policy is peculiarly a matter for ad-

431. Id. at 1203.

432. See, e.g., First Nat’l Bank of Eden, 568 F.2d at 611 (court’s review is limited to determina-
tion of whether Comptroller’s findings are supported by substantial evidence on record as whole).

433, See, e.g.. id. at 611 (decision as to remedy in discretion of agency).

434. Otero Sav. & Loan Ass’'n v. FHLBB, 665 F.2d 279 (10th Cir. 1979).

435, Id. at 288.

436. Id.

437. 329 U.S. 90 (1946).

438. 313 U.S. 177 (1941).
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ministrative competence,” 43 and that the agency’s knowledge, expertise and
choice of remedy must be given special respect.440

Nevertheiess, on the peculiar facts of Otero Savings & Loan Association it-
self, the court determined that the FHLBB order could not be upheld.44! The
court had noted that congressional intent in creating cease and desist powers
was to provide regulatory agencies supervising depository institutions ‘“‘addi-
tional flexible and effective supervisory powers . . . , within carefully guarded
limits, in order to make sure that [such institutions] would continue to serve the
Nation effectively and well.”#42 Further, the Otero court looked to the general
guidance of FSLIC v. Fielding,*3 where the District Court of Nevada had stated
that “[tJhe Congressional reports repeatedly emphasized the importance of the
division of regulatory power between the national and state governments. The
purpose of the enforcement provisions is to quickly stop fraudulent practices,
not to affirmatively recover for them.”4%4

Accordingly, the Otero court stated that the FHLBB’s enforcement power
authorized the agency only to ensure that institutions conducted their affairs in a
legal, safe and sound manner.*4> The power did not provide a mandate to em-
ploy any means necessary to maintain a competitive balance among
institutions.46

This is not to say that, assuming the presence of unlawful or unsafe and
unsound conduct, the agencies will not be afforded judicial deference to fashion
appropriate, flexible remedies. In Brickner,*? for example, the Eighth Circuit
rejected arguments of removed bank officers challenging the remedy, to the ef-
fect that the FDIC had abused its discretion in applying such a drastic remedy
for their failure to act.**® In doing so, the Brickner court expressly relied upon
the general principles enunciated in such cases as American Power **® and Cana-
dian Tarpoly Co. v. United States International Trade Commission,*>° to the ef-
fect that “administrative agencies have considerable latitude to shape their
remedies within the scope of their statutory authority. The relation of remedy to
statutory policy is peculiarly a matter for special competence of the administra-
tive agency.””43!

439. Otero, 665 F.2d at 289 (citing American Power & Light Co., 329 U.S. at 112 (quoting
Phelps, 313 U.S. at 194 (remedy related to policy))).

440. Id. (citing NLRB v. Gissell Packing Co., 395 U.S. 575, 612 n.32 (1969)).

441. Id

442, Id. at 288 (quoting 1966 U.S. CODE CONG. & ADMIN. NEwS 3532, 3538 (legislative intent
to stop fraudulent banking practices)).

443. 309 F. Supp. 1146 (D. Nev. 1969), cert. denied, 400 U.S. 1009 (1971).

444, Id. at 1149,

445. Otero, 665 F.2d at 289.

446. Id.

447. 747 F.2d 1198 (8th Cir. 1984).

448. Id. at 1203-04.

449. 329 U.S. 90 (1946).

450. 640 F.2d 1322 (C.C.P.A. 1981).

451. Brickner, 747 F.2d at 1203 (quoting American Power, 329 U.S. at 112; Canadian Tarpoly,
640 F.2d at 1326).
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Similarly, in del Junco v. Conover,*32 the Ninth Circuit reviewed a remedy
fashioned by the Comptroller, pursuant to section 8(b)(1) of the FDIA,433 with
respect to a violation of the lending limits of the NBA.45% The Comptroller had
required, among other things, that the bank directors reimburse the bank for its
costs of collection and for the attorneys’ fees it had paid for the directors’ de-
fense.*3> The court asserted that the Comptroller had broad discretion to fash-
ion a remedy and to cure the effect of the violation.*3¢® Finally, as to the
attorneys’ fees, the court concluded that “{d]eference is due to the Comptroller’s
interpretation of the law under which he operates.”457

The Fifth Circuit, in First National Bank of Bellaire v. Comptroller,*>® ap-
peared more critical of the Comptroller’s remedial powers under section 8(b)(1).
Although the court acknowledged the Comptroller’s wide discretion,*3° it
stressed that “the Comptroller must be able to articulate a correlation between
the action taken and the reason given for the action. Reasons which are in sub-
stance mere rhetoric are not sufficient and indicate arbitrary action.”’#%® The
court also emphasized that the Comptroller must attempt to maintain a balance
among the interests of depositors, the interest of well managed banks, and the
interest of the regulators.46!

In First National Bank of Bellaire, the Comptroller had charged the bank
with violations of statutory limitations on bank ownership of real estate*6? and
restrictions on lending to insiders.#¢> In the court’s view, there was a direct
relationship between the charged violations and bank safety, and as a result the
cease and desist orders were upheld as to these violations.*®* However, with
respect to the Comptroller’s allegation that “contrary to safe and sound banking
practices, the Bank had been operating with inadequate capital,”#%5 the court
concluded that the cease and desist order was not supported by substantial evi-
dence, and that the remedy imposed by the order therefore could not be up-
held.46¢ In this regard the court reasoned:

In reviewing the Comptroller’s findings we must not substitute our

judgment for that of the Comptroller. This Court must determine if

the Comptroller made a reasonable finding, not whether it made a cor-

452. 682 F.2d 1338 (9th Cir. 1982), cert. denied, 459 U.S. 1146 (1983).

453. 12 U.S.C. § 1818(b)(1).

454. See id. § 84 (lending limitations applicable to national banks). See also 12 C.F.R. part 32
(OCC regulations; lending limitations).

455. 682 F.2d at 1339-40.

456. Id. at 1343.

457. Id. at 1344,

458. 697 F.2d 674 (5th Cir. 1983).

459. Id. at 679-80.

460. Id.

461. Id. at 681.

462. Id. See 12 US.C. § 29 (restrictions on national bank ownership of real estate).

463. 697 F.2d at 682. See 12 U.S.C. § 375a(2) (no bank may extend credit to its own executive
officers).

464. 697 F.2d at 681, 683.

465. Id. at 684,

466. Id. at 687.
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rect finding. The findings are unreasonable if there is no rational con-
nection between the evidence as a whole and the findings.467

The variant degrees of tolerance evident in the del Junco and Bellaire cases
are set in direct opposition in Larimore v. Conover.#$® Larimore involved a chal-
lenge to an OCC cease and desist order which required directors to indemnify
the bank for all losses incurred on account of excessive loans made in violation
of the lending limitations of the NBA.#6 In upholding the order, a panel of the
Seventh Circuit determined that the Comptroller’s findings were supported by
substantial evidence and that the remedy was not arbitrary or capricious.47°
Moreover, the court noted:

The violations here were not minimal oversights or a mere failure to

implement obscure banking regulations. As bank directors, the peti-

tioners were responsible for conducting the business of the [national
bank] in a safe and sound manner and in accordance with the law. The

directors had been previously warned of the need to comply with loan
limits by the [OCC] during [a] 1980 audit.4??

After a rehearing en banc, however, the Seventh Circuit reversed and held
that the Comptroller lacked the statutory authority to impose personal liability
on the directors for the losses.*’2 In the court’s view, the legislative history of
FDIA section 8473 did not support the argument that the flexible authority to
fashion remedies under the cease and desist provisions extended so far as to
afford the Comptroller power to impose personal liability on directors for viola-
tions of lending limitations.474

In reaching this conclusion, the Seventh Circuit distinguished two factually
similar cases. In First National Bank of Eden v. Departmen: of the Treasury,47s
the Comptroller had issued an order requiring bank officers to reimburse the
bank for bonuses paid to them.4’6 Drawing the finest of distinctions, the Lari-
more court distinguished this remedy as being “in the nature of an order of
restitution, rather than damages, to recover bonuses traced to the bank’s presi-
dent and vice-president who had unjustly enriched themselves.”4?7 Similarly, in
del Junco,*’® while the court did uphold an order to directors to indemnify the
bank for losses resulting from illegal extensions of credit, it had not specifically
addressed the question of the Comptroller’s authority unilaterally to impose per-

467. Id. at 685 (citations omitted).

468. 775 F.2d 890 (7th Cir. 1985), rev'd en banc sub nom. Larimore v. Comptroller of the
Currency, 789 F.2d 1244 (7th Cir. 1986).

469. See 12 U.S.C. § 84 (NBA limits on loans and extensions of credit).

470. 775 F.2d at 891. ‘

471. Id.

472. Larimore v. Comptroller of the Currency, 789 F.2d 1244, 1251 (7th Cir. 1986).

473. 12 U.S.C. § 1818(b) (procedures for cease and desist orders). See supra notes 97-125 and
accompanying text for a discussion of the legislative history of the FDIA.

474. Larimore, 789 F.2d at 1251.

475. 568 F.2d 610 (8th Cir. 1978).

476. Id. at 611.

477. Larimore, 789 F.24 at 1254.

478. 682 F.2d 1338 (9th Cir. 1982), cert. denied, 459 U.S. 1146 (1983).
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sonal liability.47°

The Larimore court’s treatment of First National Bank of Eden and the
difference between restitution and damages seems to be a distinction without a
difference. In any event, in the context of a question of statutorily based author-
ity to fashion an administrative remedy, reliance on the distinction seems mis-
placed. There is no indication in the legislative history that the scope of
administrative discretion to fashion a remedy was to be artificially constrained
by such notions,*80

The court’s treatment of del Junco is even less satisfying. It asserts that the
two cases are distinguishable, but it does not adequately explain the difference
between the two. In point of fact, the Seventh Circuit is rejecting the del Junco
approach. In part, this rejection is undoubtedly based upon the Larimore
court’s understanding of the appropriate relationship between the general en-
forcement remedies of FDIA section 8 and the specific cause of action created
by the NBA431 with respect to violations of the NBA’s provisions (including the
lending limitations).

In this regard the Larimore court noted that the NBA authorized the
Comptroller to institute an action against bank officers in their individual capac-
ities for damages resulting from a knowing violation of the lending limits of the
NBA .#82 Consequently, the court concluded, the “clear intent of [section 93 of
the NBA] would be cast aside if [FDIA section 8(b)(1)] were to be interpreted as
granting the Comptroller the authority to act as prosecutor, judge, and jury.”483

Y. SUMMARY AND ANALYSIS OF PRACTICAL DATA
A. Relative Numbers of Proceedings

The annual aggregate total numbers of administrative enforcement actions
for all agencies is considerable. These aggregate numbers conceal, however, a
rather uneven set of trends when the data are considered in terms of types of
enforcement actions. In addition, the level of activity varies markedly when the
data are viewed from the perspective of individual agencies.

Comparing results in the period 1982 through 1986 (See Illustrations 2-6),
there has been a marked increase overall in enforcement actions,*34 with some-
thing of a peak in 1985 in particular. (See Illustration 5). Consistently through-
out this period, the OCC and the FDIC have been the most active—or, at least,
have had the most enforcement actions—of the five agencies. They have been

479. 789 F.2d at 1255.

480. See generally supra notes 97-125 and accompanying text for a discussion of the legislative
history of the FDIA.

481. 12 U.S.C. § 93(a) (participating director shall be liable for damages in personal and indi-
vidual capacity).

482. Larimore, 789 F.2d at 1255.

483. Id. at 1255-56. For an interesting case rejecting an argument for extending the Larimore
rationale to the imposition of civil money penalties, see Abercrombie, 641 F. Supp. at 601-02.

484. For purposes of this analysis, the term “enforcement actions” is used generically to refer
to the issuance of cease and desist orders, the initiation of suspension, removal and prohibition pro-
ceedings, and the assessment of civil money penalties.
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followed by the Fed and the FHLBB, with their relative positions varying from
year to year. The NCUA has been the least active in this regard.

Illustration 2
ENFORCEMENT ACTIONS: 1982
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Sources: Agency reports and memoranda

a. Figures reported for cease and desist orders include temporary and
amended orders issued in 1982,

b. Figures reported for *“‘suspension/removal” include all suspensions,
prohibitions on participation, and removal proceedings initiated in 1982.

c. Figures reported for civil money penalties represent total number of
penalties assessed in 1982,

d. NCUA data not available for 1982.
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Itustration 3 -
ENFORCEMENT ACTIONS: 1983
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Sources: Agency reports and memoranda

a. Figures reported for cease and desist orders include temporary and
amended orders issued in 1983.

b. Figures reported for “suspension/removal” include all suspensions,
prohibitions on participation, and removal proceedings initiated in 1983.

c. Figures reported for civil money penalties represent total number of
penalties assessed in 1983.

d. NCUA data not available for 1983.
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NUMBER OF ACTIONS

'Illustration 4
ENFORCEMENT ACTIONS: 1984
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Sources: Agency reports and memoranda

a. Figures reported for cease and desist orders include temporary and
amended orders issued in 1984.

b. Figures reported for “suspension/removal” include all suspensions,
prohibitions on participation, and removal proceedings initiated in 1984.

c. Figures reported for civil money penalties represent total number of
penalties assessed in 1984.

d. NCUA entries include one cease and desist order and three
suspension/removal actions.
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Illustration §
ENFORCEMENT ACTIONS: 1985
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Sources: Agency reports and memoranda

a. Figures reported for cease and desist orders include temporary and
amended orders issued in 1985.

b. Figures reported for *“‘suspension/removal” include all suspensions,
prohibitions on participation, and removal proceedings initiated in 1985.

c. Figures reported for civil money penalties represent total number of
penalties assessed in 1985.

d. OCC entries do not include six agreements for removal.
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Hlustration 6
| ENFORCEMENT ACTIONS: 1986
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Sources: Agency reports and memoranda

a. Figures reported for cease and desist orders include temporary and
amended orders issued in 1986.

b. Figures reported for *‘suspension/removal” include all suspensions,
prohibitions on participation, and removal proceedings initiated in 1986.

c. Figures reported for civil money penalties represent total number of
penalties assessed in 1986.

d. OCC entries do not include four agreements for removal.

e. NCUA entries represent five cease and desist orders.

Even this articulated representation of enforcement activity is a misleading
one, however, for two reasons. First, almost all of the actions reported in the
preceding illustrations were the result of consents or waivers on the part of the
respondents, with no formal (or even informal) administrative adjudication tak-
ing place.48>

Indeed, formal administrative adjudication has been a rarity. For example,
in 1986, with 88 cease and desist orders issued,*2¢ the OCC held only 11 APA

485. See, e.g., FDIC, Annual Report 12, 14 (1986) (majority of enforcement actions initiated
were settled by consent agreement); FDIC, Annual Report 22, 23 (1985) (over 95% settled by con-
sent). See also FHLBB, Annual Report 49 (1986) (office typically imposes remedies on informal
basis); FHLBB, Annual Report 47 (1985) (same).

486. It should be noted, however, that this figure includes a small number of temporary cease
and desist orders (two) and amended cease and desist orders (six).
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hearings.*¥7 Likewise, the FDIC, with 135 cease and desist orders issued in the
same year, held only 16 hearings.#8% The other agencies averaged one hearing
each.4®® The experience of 1986 is representative of agency practice in this
regard. A

Second, and perhaps even more significant, is the fact that a relatively small
number of enforcement problems are resolved through the use of formal enforce-
ment measures at all. To the contrary, there seems to be a preference for the use
of formal agreements,*%° “memoranda of understanding,””4%! and other similarly
informal compliance devices.*92 A fair representation of agency reliance on
such informal devices as the formal agreement and the memorandum of under-
standing, as opposed to the cease and desist order, is afforded by the experience
of OCC administrative actions in 1986. (See Illustration 7).

487. Data included with Letter from Mary Wildemann, staff attorney, Enforcement and Com-
pliance Division, Office of the Chief Counsel, OCC, to Professor Michael P. Malloy (October 30,
1987). :

488. FDIC, Annual Report 12 (1986).

489. See, e.g., FHLBB data provided with Letter from Nancy Kreitzer, Paralegal Specialist,
Office of Enforcement, FHLBB, to Professor Michael P. Malloy (June 4, 1987); NCUA data pro-
vided with Letter from Allan H. Meltzer, Assistant General Counsel, NCUA, to Professor Michael
P. Malloy (July 8, 1987).

490. The formal agreement is statutorily based. See 12 U.S.C. § 1818(b)(1) (procedures for
cease and desist orders). The conclusion of a formal agreement, however, neither requires nor con-
templates any particular formal procedures. It is significant, however, in that a formal agreement
once concluded can be enforced through the issuance of a cease and desist orfder and subsequent
judicial enforcement of the order. Id. See OCC, The Director’s Book: The Role of a National Bank
Director 72 (1987) (effect of formal agreement).

491. Unlike the formal agreement, see supra note 490, the memorandum of understanding is
entirely a creature of agency practice. Violation of a memorandum of understanding does not, as a
matter of law, in itself trigger the imposition of formal sanctions such as the issuance of a cease and
desist order. See OCC, The Director’s Book, supra note 490, at 72.

492. These other informal devices, entirely creatures of agency practice, carry a variety of more
or less arbitrary labels, such as “commitment letter.” See generally OCC, The Director’s Book, supra
note 490, at 71-72,
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INlustration 7
OCC: ADMINISTRATIVE ACTIONS 1986
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One other interesting feature is evident from Illustration 7, and this feature
seems to be consistently present in administrative enforcement activities. Taking
the categories of memoranda of understanding, formal agreements, and cease
and desist orders, in each category the trend was towards the imposition of ad-
ministrative sanctions of each type more often in the case of relatively small
institutions (in terms of asset size).

In sum, while the annual aggregate total number of administrative enforce-
ment actions for all the agencies is considerable, particularly for the OCC and
the FDIC, the vast majority of these represent cases in which the final action
was taken on the basis of either consent or waiver of formal hearings. In addi-
tion, those aggregate totals do not reflect the preference of the agencies for alter-
native enforcement devices which do not trigger the procedural requirements of
the statutory enforcement authorities generally available to the agencies. The
resolution of most enforcement problems involve the conclusion of formal agree-
ments or “memoranda of understanding” (or “informal agreements”),4?3 rather
than, for example, cease and desist orders.** Current administrative practice
tends to avoid the use of formal administrative adjudication, either by leveraging

493. See supra note 491 for a discussion of informal agreements.
494. See Illustration 7.
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consent to an order from the respondent or by hammering out an informal, and
procedurally unspecified, agreement with the respondent.495

B. Decisional Trends

One predominant basis for action in administrative enforcement actions ap-
pears to be violations of law or previously issued final orders or formal agree-
ments. Often this basis will be coupled with charges of “‘unsafe and unsound”
practices. Few cases present “‘unsafe and unsound” practices as the sole or prin-
cipal basis for administrative action. (See Illustration 8).

Illustration 8
OCC: ADMINISTRATIVE ACTIONS 1986

% 300 %N
= o ﬂ \ L ..

A B C D E F G H
MAJOR BASES FOR ACTIONS

B cEASE & DESIST MEMO OF UNDERSTANDING

OR FORMAL AGREEMENT
Source: OCC Quarterly Journal

a. The “major bases” for administrative actions (cease and desist orders, formal agreements
and memoranda of understanding) are those involved in substantially over 50 percent of total actions
(334). More than one basis may be involved in any one action. The bases are as follows:

A. Allowances for loan or lease losses B. Asset/liability management
C. Brokered deposits D. Capital plan

E. Credit information F. Cnticized assets

G. Internal loan review H. Violations of law

b. Violations of law are often multiple in any one action; the chart counts only one per action.

495. See supra note 485 and accompanying text for a discussion of resolution by informal
consernts.
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In particular it would appear that, for example, the OCC’s enforcement
efforts with respect to unsafe and unsound practices have in the past been cen-
tered on such issues as conflicts of interest, self-dealing, and insider abuses. For
example, during 1977 Senate hearings, the following problem areas were identi-
fied as being practices that frequently occurred in the administrative enforce-
ment context:

(i) improper bank stock loans;
(ii) preferential loans to favored customers;
(fii) improper overdrafts;
(iv) failures to comply with banking laws or regulations;
(v) improper insurance commissions;
(vi) double use of collateral; and,
(vii) insider overreaching.496
Of related interest, the FDIC has consistently maintained that unsafe and
unsound practices may arise as a result not only of action but also of inaction of
management.4” Specific illustrations of unsafe or unsound actions or inactions
based upon past FDIC enforcement proceedings would include:
(i) operating with an inadequate level of capital in light of the
kind and quality of assets held;

(ii) engaging in hazardous lending or lax collection practices
(e.g., inadequate security, inadequate documentation of creditworthi-
ness, inadequate controls on overdrafts, inadequate credit risk
diversification);

(iii) operating with inadequate liquidity in light of assets and lia-
bility mix;

(iv) operating with inadequate internal controls (e.g., no con-
trols on official checks and unissued certificates of deposit, no segrega-
tion of duties of personnel, no reconciliation of differences in
correspondent bank accounts);

(v) engaging in speculative hazardous investment policies;
(vi) excessive dividends in relation to capital, earnings capacity
and asset quality;
(vii) inadequate supervision of officers;
(viii) inadequate reserves for possible loan losses;
(ix) failure to post the general ledger promptly;
(x) improper accounting for transactions;
(x7) failure to enforce repayment of loans;

(xii) failure to obtain or maintain evidence of priority of liens on
loans secured by real estate.4%8

496. Hearings on the Subject of Overdrafts and Correspondent Banking Practices of the Senate
Committee on Banking, Housing and Urban Affairs, 95th Cong., Ist Sess. (1977).

497. See, e.g., Brickner, 747 F.2d at 1201 (failure to inform directors constituted breach of duty
resulting in removal). .

498, See M.A. CoBB, FEDERAL REGULATION OF DEPOSITORY INSTITUTIONS: ENFORCE-
MENT POWERS AND PROCEDURES 3-5 to 3-6 (Supp. 1987) (bases for enforcement proceedings).
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C. Incidence of Judicial Review

The incidence of judicial review has been negligible, in terms of absolute
numbers. It would appear rare in any given year for the number of cases of
appeals for judicial review of formal administrative sanctions to average more
than one per agency, if even that. For example, in 1986 the FDIC noted one
appeal from a cease and desist order.4°®* The FHLBB noted two such challenges
in 1986.500

To a great extent, this phenomenon is of course due to the attrition that
occurs, from consents and waivers, between initiation of administrative enforce-
ment and the formal adjudication stage. Judicial review is statutorily limited to
the results of the latter stage. Further, many enforcement problems will never
even reach the formal enforcement stage, being resolved instead through the use
of informal enforcement devices.

Nevertheless, despite the relatively small incidence of judicial review, prac-
tice would seem to indicate that courts have taken the judicial review function as
a matter of active concern. On the other hand, practice in this regard is proba-
bly skewed in any event, since the selective process of attrition with respect to
formal administrative adjudications doubtless results in a relatively high per-
centage of judicial challenges concerned with extreme or pathological cases.
The self interest of respondent banks and insiders will generally dictate folding
at an early stage in the enforcement process, with the result that sensitive en-
forcement problems are veiled by the confidentiality that surrounds the process
until the litigation stage.

V1. CONCLUSIONS
A. Publication of Opinions/Decisions

Data is not readily available concerning the decisions of the regulators with
respect to formal adjudications.5°! However, it is one thing to keep the “papers
and documents filed during the course of a proceeding”3°? confidential; it is
quite another to throw a blanket of obscurity over the rationes decidendi of en-
forcement adjudications. While aggregate data concerning, and occasionally
brief summaries of, enforcement actions are made available by the regulators,3°3

499. FDIC, Annual Report 14 (1986).

500. FHLBB, 4nnual Report 49 (1986).

501. Cf. supra note 19 for a discussion of confidentiality of enforcement actions. This is rein-
forced, as a formal matter, by the regulations themselves, which specifically impose strict confidenti-
ality on the proceedings. See, e.g, 12 C.F.R. § 19.16 (1988) which provides: *“[u]nless and until
otherwise ordered by the Comptroller, any information obtained and any papers and documents filed
during the course of a proceeding are for the confidential use only of the Comptroller, the presiding
officer, and the parties.” Id. See also id. § 263.20 (Federal Reserve regulations providing documents
in proceedings are confidential); id. § 308.20 (FDIC regulations, similar provision); id. § 509.21
(FHLBB regulations, similar provision); id. § 747.120 (NCUA regulations, similar provision).

502. Id. § 19.16.

503. For example, until 1986, the FDIC’s annual reports at least informed the public that “[a]
case-by-case [yearly] summary of [the] FDIC's . . . enforcement actions without banks’ names may
be obtained from the FDIC Corporate Communications Office.”” FDIC, Annual Report 23 (1985).
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there is currently no publication or other similar public dissemination of the
decisions in administrative adjudications.3%4

Such a situation hampers not only scholarly meanderings but also the prac-
tical ability of counsel to research and to advise bank and bank officer clients
that may be potential respondents in possible enforcement actions.’%3 In addi-
tion, it may contribute to the discomfort of ALJs in independently attempting to
come to terms with an unusual area of federal law which, because of the use of
detailed ALJs, is likely to be outside their immediate and continuing
experience, 306

It is not enough to respond that such ‘“‘precedents,” if relevant, would be
made available to counsel in the course of an APA hearing. This leaves too
much to chance, in terms of the relative “zeal of counsel for respondents in
particular cases through discovery requests.”>%7 Indeed, such a response is un-
dercut by the realities of the situation of administrative enforcement in this area.

First, discovery practice under a set of regulations that are not detailed in
that regard heightens the element of chance. Second, given the fact that most
administrative enforcement efforts tend to be resolved by consent or waiver, or
through the use of such nonadjudicatory devices as the memorandum of under-
standing or the formal agreement, as a practical matter it is critical that this
body of decisions be publicly accessible before a decision is made by client and
counsel whether or not to stand firm and insist upon formal adjudication.

Accordingly, this writer recommends that the bank regulatory agencies
make available, through regular publication, or similarly accessible means of

A statement to this effect did not appear in the corresponding discussion of the 1986 annual report.
The prior reports also contained the (apparently untrue) statement that “[sjummaries of enforce-
ment actions for prior years are included in the FDIC’s annual reports, also available from the
Corporate Communications Office.” Id. In fact, the annual reports do not contain such summaries;
rather, they contain no more than aggregate figures for numbers of enforcement actions undertaken
in specified years. See id.

504. In May 1985, the FDIC proposed a policy for publication of names of banks and persons
to whom final orders have been issued in bank enforcement actions, together with a description of
the nature of the action and a summary of the order, but that proposal was finally abandoned in June
1987. See M.P. MALLOY, supra note 1, at 493 n.1. Agreeing with the recommendation made by this
writer in his report to the ACUS, the FDIC recently initiated a program for the publication by
Prentice Hall of redacted decisions of the FDIC Board of Directors and the accompanying decisions
of the ALJs issued in formal enforcement adjudications. Letter from John L. Douglas, Esq., FDIC
General Counsel, to ACUS, March 16, 1988, at 1. An initial two-volume publication, covering
opinions from 1979 to date, has recently been issued. Jd. In addition, a proposal has recently been
introduced in the House that would require the agencies to “make available to the public redacted
editions of decisions and accompanying orders with respect to formal administrative enforcement
adjudications . . . through regular publication, or similar means of dissemination. . . .” Depository
Institutions Insider Abuse Prevention and Enhanced Enforcement Powers Act of 1988, H.R. 3929,
§ 117, 100th Cong., 2d Sess. (February 9, 1988). See 134 CoNG. REc. H277, H278 (daily ed. Feb. 9,
1988) (introduction of bill; analysis of section 117).

505. See, e.g., Letter from Marvin H. Morse, Chief Administrative Law Judge, to Marshall J.
Breger, Chairman, Administrative Conference of the United States, June 30, 1986, at 3 (confidential-
ity of enforcement proceedings leaves few systematic opportunities to study precedents).

506. See id. (detailing of ALJs results in “no aggregation of specialized trial judge expertise”).

507. Id.
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dissemination, redacted versions of decisions and accompanying orders with re-
spect to formal administrative enforcement adjudications.

B. Publicity of Enforcement Actions

A related issue has to do with the publicity given to administrative enforce-
ment actions. Quite aside from the question of the availability of formal deci-
sions and orders rendered in such actions, there is a need for heightened public
awareness of such actions. Even a general awareness of the prevalence and
trends in such actions is not promoted by current agency practices. Most of the
regulators periodically publish only aggregate data concerning enforcement ac-
tions, with very little in the way of useful analytical categorization of the data.

One exception in this regard, until recently, has been the practice of the
OCC to publish very brief narrative summaries of each administrative enforce-
ment action.’%% Currently, most of these narrative summaries have been re-
duced, almost to the point of meaninglessness, to an outline of the types of
charges involved in each action.’®® A more encouraging note is sounded by the
recent announcement of the establishment of OCC Advisory Letters, which are
intended to alert national banks and directors to activities and situations that
could contribute to or detract from safe and sound management.>'® Neverthe-
less, this does not necessarily substitute for regular and informative publicity of
enforcement actions.

One administrative device that might also be usefully exploited in this con-
text is the promulgation of interpretive regulations identifying types of conduct
viewed as unsafe or unsound practices by the regulators. Though it is true that
the determination of the unsafe and unsound nature of a particular activity or
practice is a case-by-case inquiry, certain broad categories have in the past ex-
hibited sufficient trending in this regard to be the subject of rulemaking.’!! In
the interest of greater public awareness and understanding of enforcement pol-
icy, the regulators should be encouraged to use their rulemaking power more
frequently in this regard.

Accordingly, this writer recommends that the bank regulatory agencies es-
tablish systems for the regular and public dissemination of information concern-
ing enforcement policies, both through interpretive rulemaking and through
public releases.

C. Uniform Procedural Regulations

The current arrangements for the regulatory implementation of the formal

508. This practice ceased as recently as 1986. Interview with Mr. Fitzgerald, supra note 212.
The Fed continues to make such summaries readily available through its annual report on formal
enforcement actions. )

509. See, e.g., 6 OCC Quarterly Journal 81 (1987) {summaries of enforcement actions).

510. See OCC Advisory Letters to Alert Bankers and Bank Directors to Activities That Could
Contribute to Safe and Sound Bank Management, [1987-1988 Transfer Binder] Fed. Banking L.
Rep. (CCH) { 87,077 (August 20, 1987) (OCC Advisory Letter program established).

511. See supra note 245 for a discussion of agency rulemaking.
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enforcement authorities of these regulators does appear to be generally effective,
to the extent that practical data is available to assess the effectiveness of these
arrangements. The overall substantive consistency in the way in which these
authorities have been interpreted and applied, particularly as reflected in the
case law, is impressive.

There are some obvious inefficiencies in these arrangements, however.
Given that each of the regulators is implementing essentially the same statutory
authorities, it is not readily understandable why the procedural regulations
should vary to the extent that they do from agency to agency. Admittedly, there
are extensive similarities among these regulations, but the significant differences
in degree of detail between the OCC and FHLBB regulations and the Fed,
FDIC and NCUA regulations does not seem justifiable. Further, all of these
regulations are weak on details such as rules of discovery and evidence.

Accordingly, this writer recommends that the bank regulatory agencies de-
velop a uniform set of regulations establishing rules for procedure and practice
with respect to formal enforcement adjudications, with particular attention to
specific rules of pretrial practice, discovery and evidence.>!?

512. The FDIC has already proposed a complete revision of its Rules of Practice and Proce-
dures. See 53 Fed. Reg. 5392 (1988) (to be codified at 12 C.F.R. part 308) (proposed Feb. 24, 1988),
as corrected by 53 Fed. Reg. 9409 (March 1988).

In its consideration of this writer’s study and recommendations in December 1987, the ACUS
took into account the practical fact that absolute uniformity in enforcement regulations was proba-
bly not achievable or even desirable. Accordingly, in the preamble to the recommendation adopted
at its Plenary Meeting in December 1987, the ACUS argued that *‘the five agencies jointly should be
able to develop substantially similar rules of procedure and practice for formal enforcement proceed-
ings.” 1 C.F.R. § 305.87-12 (1988). In this regard the language of the first part of ACUS Recom-
mendation 87-12 reads as follows:

1. Uniform Rules of Procedures. The [five bank regulatory] agencies should develop,

so far as feasible, a uniform set of rules of practice and procedure for formal adjudications,

including more explicit provisions covering prehearing practice and discovery rules and the

receipt of evidence.
Id. (footnotes omitted).

Obviously, since only the FDIC has so far publicly raised the question of revising its regulations
in this regard, it is not possible to assess any movement towards uniformity, “substantial” or other-
wise. However, in this writer’s view the FDIC’s proposed revision appears to be so thorough and
salutary that the other agencies should be urged to utilize the revision as a working model towards
which their own future revisions, if any, should strive to conform.

As to the need for more detailed provisions with respect to prehearing practice, the pertinent
provisions contained in the proposed revision appear to represent a substantial response to the con-
cerns expressed in the study and the ACUS recommendation, particularly proposed sections con-
cerning (f) appointment and powers of ALJs, 53 Fed. Reg. 5404 (1988) (to be codified at 12 C.F.R.
§§ 308.06-308.07); (i) maintenance of the record, id. at 5405 (to be codified at 12 C.F.R. § 308.11);
(iii) filing and service of papers, id. (to be codified at 12 C.F.R. §§ 308.12-308.13); (iv) time limits, id.
at 5405-06 (to be codified at 12 C.F.R. §§ 308.14-308.15); (v) witness fees and expenses, id. at 5406
(to be codified at 12 C.F.R. § 308.16); (v) settlement offers, id. (to be codified at 12 C.F.R.
§ 308.17); (vif) confidentiality, id. (to be codified at 12 C.F.R. § 308.18); (viii) the requirements and
contents of the notice, id. (to be codified at 12 C.F.R. § 308.20), and of the answer, id. at 5407 (to be
codified at 12 C.E.R. § 308.21); (ix) procedural rules with respect to amendment of pleadings and
intervention, id. (to be codified at 12 C.F.R. §§ 308.22-308.23); (x) consolidation and severance of
actions, id. at 5408 (to be codified at 12 C.F.R. § 308.24); (x/) motion practice, id. at 5410-11 (to be
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D. Pooling ALJs

One obvious concern is that since these regulators do not employ and main-
tain their own ALJs, but rely exclusively on interagency loans of detailed ALJs,
the potential for inconsistency in procedure and in decisions is heightened.5!3 In
addition, concerned staff of the regulators have expressed the related concern
that the use of detailed ALJs increases the potential danger that sophisticated
regulatory issues and concerns will be submitted, in the first instance, to an inex-
perienced or uncertain presiding officer,514

There are a number of ways in which these concerns could be addressed.

codified at 12 C.F.R. § 308.30); (xir} interlocutory appeals to the FDIC Board of Directors, id. at
5411 (to be codified at 12 C.F.R. § 308.31); and (xiii) prehearing submissions and conferences, id. at
5411-12 (to be codified at 12 C.F.R. § 308.33).

As to the need for more detailed discovery rules, the provisions of the proposed revision in this
regard (53 Fed. Reg. 5408-10 (to be codified at 12 C.F.R. §§ 308.25-308.29)) do appear to represent
a considerable improvement over the current provisions in terms of the level of detail and the infor-
mativeness of the provisions. Nevertheless, the general limitation of discovery to document discov-
ery, with only very narrow availability of depositions, is no advance at all over the current
provisions. Compare 53 Fed. Reg. 5410 (to be codified at 12 C.F.R. § 308.29(a)) (depositions only
where witness will not be available for hearing) with 12 C.F.R. § 308.08(a)(2) (1988) {current provi-
sion) (depositions only where witness will not be available for hearing). Optimally, broader availa-
bility of depositions should prove useful in sharpening genuine disputes over factual issues in
advance of the hearing and, as a result, would help in resolving the factual aspects of a case.

As to the need for more detailed provisions with respect to applicable rules of evidence, the
ACUS had recently spoken to this issue in general terms, recommending in June 1986 that
“[a)gencies should adopt evidentiary regulations applicable to formal adversarial adjudications that
clearly confer on presiding officers discretion to exclude unreliable evidence and to use the weighted
balancing test in Rule 403 of the Federal Rules of Evidence. . . .”” 1 C.F.R. § 305.86-2 (1988). To
this general concern, ACUS Recommendation 87-12 added the consideration that the bank regula-
tory agencies should give more detailed guidance as to what rules of evidence are in fact applicable to
formal adjudications undertaken pursuant to their procedural regulations. 1 C.F.R. § 305.87-12
(1988).

The FDIC proposed revision generally moves in the direction of striking an appropriate balance
in this regard. It would establish the basic principle that “relevant, material, and reliable evidence
that is not unduly repetitive shall be admissible to the fullest extent authorized by the Administrative
Procedure Act, other applicable statutes, and the common law.” 53 Fed. Reg. 5414 (1988) (1o be
codified at 12 C.F.R. § 308.38(a)(1)) (proposed Feb. 24, 1988). Furthermore, the revision would
also provide the additional guidance that evidence admissible in a United States district court under
the Federal Rules of Evidence would be admissible under the revised procedures. /d. These revised
provisions still give rather wide latitude as to rules of evidence, and on their own terms are not likely
to be very informative to ALJs detailed from other non-bank-regulatory agencies. However, other
more specific rules of evidence are also included in the proposed revision. See id. (to be codified at 12
C.F.R. §§ 308.38(a)(2), 308.38(b)-(f')) (specific rules concerning admissibility, privilege, official no-
tice, admissibility of copies of documents, unavailability of witnesses, objections). These may pro-
vide some additional and sorely needed guidance to detailed ALJs. Nevertheless, it would be useful
to include an explicit reference to Rule 403 of the Federal Rules of Evidence, which allows the
exclusion of evidence the probative value of which is outweighed by other factors, such as its poten-
tial for undue consumption of time. See FED. R. EvVID. 403,

513. See Letter from Judge Morse, supra note 505, at 3 (lack of settled rules and procedures
among banking regulatory agencies leads to non-uniform application of laws).

514. See, e.g, Interview with Mr. Fitzgerald, supra note 211; Interview with Mr. Jones, supra
note 225; Interview with Mr. Fenner, supra note 211.
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One alternative would be for the agencies to employ their own ALJs, as in fact
literally contemplated by federal law.3!> The problem is that there does not
appear to be sufficient adjudicatory traffic at any of the agencies to justify such
an ongoing arrangement for individual agencies.>!6

The other alternative would be for the agencies to establish a permanent
pool of ALJs from which all of them could draw as necessary. Two problems
arise in this regard. First, even with pooling there may not be sufficient traffic to
Justify the maintenance of the pool, although this is less compelling on the avail-
able data than it would be with respect to maintenance of ALJs individually by
each agency. Second, it is not clear from the statutory provisions governing
ALJs whether a group of agencies, rather than *“each agency,”>!” would be au-
thorized to maintain such a pool. One way to meet this objection would be to
have the pool employed by a single pool bank regulatory agency,3'® with detail-
ing to each participating agency as needed.

Currently OPM operates a reimbursable ALJ loan program under which
ALJs from the NLRB have been loaned to the banking agencies on a continuing,
year-to-year basis.51® While the same ALJ personnel tend to continue to serve
the same borrowing agencies,>2° attrition in the ranks of ALJ personnel2! could
create some discontinuity for the banking agencies. In any event, this ad hoc,
year-to-year arrangement does not seem to address adequately the continuing
needs of the banking agencies under their permanent statutory authority.522

515. See 5 U.S.C. § 3105 (“Each agency shall appoint as many administrative law judges as are
necessary for proceedings required to be conducted in accordance with sections 556 and 557 of this
title.”) {emphasis added).

516. This was the view repeatedly expressed by regulatory staff. See Interview with Mr. Fitz-
gerald, supra note 211; Interview with Michael Bradfield, General Counsel, Fed (April 24, 1987);
Interview with Mr. Jones, supra note 225; Interview with Mr. Fenrer, supra note 211. In calculating
the amount of adjudicatory traffic, however, it should be kept in mind that an ALJ may have been
assigned to a particular action even though it is eventually resolved by a consent order and never
goes to an APA hearing. Thus, the FDIC has obtained 72 details of ALJYs in FY 1984, 132 in FY
1985 and approximately 150 in FY 1986. See data included with Memorandum from Craig Petti-
bone, Assistant Director, OPM, to Professor Michael P. Malloy (October 28, 1987). Similarly, the
OCC obtained 50 details in FY 1984, 102 in FY 1985 and approximately 136 in FY 1986. See id.

517. See supra note 515 for a statute suggesting that each agency have its own ALJ staff.

518. One possible candidate for pool agency under this alternative proposal might be the Fed-
eral Financial Institutions Examination Council (“*FFIEC”), established under 12 U.S.C. § 3303.
However, it is not clear that FFIEC is an appropriate “agency” for purposes of 5 U.S.C. § 3105, nor
is it certain that this pooling function is within the functions of FFIEC currently contemplated by
statute. See 12 U.S.C. § 3305 (ALJ pooling not listed as function of FFIEC). Staff of the Office of
Administrative Law Judges, OPM, have informally expressed similar reservations about the status of
FFIEC for these purposes. Interview with Craig B. Pettibone, Assistant Director, OPM (October
28, 1987).

519. Interview with Mr. Pettibone, supra note 518; Memorandum from Mr. Pettibone to Chief
Administrative Law Judges (September 19, 1986).

520. Interview with Mr. Pettibone, supra note 518.

521. See Memorandum from Mr. Pettibone, supra note 519.

522. This was the initial view expressed by staff of several of the agencies concerned. See Inter-
view with Mr. Fitzgerald, supra note 211; Interview with Mr. Jones, supra note 225; Interview with
Mr. Fenner, supra note 211.
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Accordingly, this writer recommends that the bank regulatory agencies
consider, in consultation with the Office of Personnel Management, the develop-
ment of an appropriate permanent pooling arrangement, through administrative
action or amendment of pertinent statutory authority, for the employment of
administrative law judges, to be available to each pool participant as necessary
for proceedings required to be conducted in accordance with sections 7 and 8 of
the APA 323

Confidentiality in formal enforcement adjudications does, in the abstract,
serve to foster public confidence in the safety and soundness of the banking sys-
tem, particularly by avoiding precipitous and unwarranted public reactions
against target institutions and their management officials. However, Congress
has expressed a concern with the rights of such targets in a fair adjudicative
process. Practices that render that adjudicative process practically opaque to
individual respondents, their counsel, and even to ALJs who preside over the
initial stages of the process, are therefore suspect, even when defended with the
intonation of the near-mystical phrase “public confidence.” Confidentiality of
the individual interests at issue is a policy value almost beyond dispute, but
when confidentiality embraces the details of the process itself, and even the rea-
soning and policies of the adjudicating agencies, then public confidence in the
adjudicative process is itself in jeopardy.

323. 5 U.S.C. §§ 556-557 (APA formal adjudication procedures).
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